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Xo. 4579. I 

I 

Joseph Ximkod ot al., Appellants, j 

vs. ! 

I 

Julia Janoeon. 


a 


Supreme Court of the District of Columbia. 

I 

K(iiiity. X^o. 4G0J8. 

i 

j 

Julia Jaxdeox, Plaintiff, I 
vs. 


IIuBEKT AVopk, Secretarv of the Interior, aiuf Chaeles IT. 

Bueke, Commissioner of Indian Affairs, Defendants. 

! 

United States of Aheeica, i 

District of Columbia, ss: I 

Be it remembered that in tlie Su])remo Court of the Dis¬ 
trict of Columbia, at the City of AVashinuion, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: • 
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JOSEPH XTMPOD ET AL. VS. JULIA JANDPOK. 


1 Bill o f Bom plantt. 

P^ilod Aui»ust .‘>1, 192(). 

In tlie Sni)reme C'onrt of tlie District of Columl)ia, llokliiii*’ 

an K(inity Court. 

Kcluity. Xo. 46038. 

Jn.TA Jaxdkox, Plaintiff, 

vs. 

Hi ’BERT 'Work, Secretary of the Interior, and (.Oiarles II. 
Borkk, Commissioner of Indian Affairs, Defendants. 

The ])laintifr, Julia Jandron, res})ectfully shows to tlie 
Court: 

1. She is a citizen of the ITiited States, a member of the 
Yankton-Sioux Tillx* of Indians, and rt‘sides at (Ji’eeiiwood, 
South Dakota. 

The d(‘f(mdant, Hubert Work, is a citizen of the United 
States, is Secretary of tlie Interior and resides in tlie Dis¬ 
trict of Columbia. 

The defendant, Charles II. Durke, is a citizen of the 
United States, is Commissioner of Indian Affaii*s, Depart¬ 
ment of the Interior, and resides in the District of Colum¬ 
bia. 

2. Under the last will and testament of Sarah Tatebdoka, 
also known as Sarah Malewind, deceased allottee Xo. 20 of 
the Yankton-Sioux Tribe of Indians, who de])art(‘d this life 
on or about Hay 9, 1923, certain i-eal and ])ersonal projxu-ty 
of which said decedent died seized and ])ossessed was de¬ 
vised and IxMiueathed to jilaiiitilT. (A cojiy of said will is 
attached hereto and made a jiart hereof as plaintiff’s Ux- 
hibit Xo. 1.) 

3. Pursuant to the law in such cases made and yirovided 

the said will of Sai'ah Tatebdoka, or Sarah Malt;- 

2 wind, was, upon the recomrmuidation of the (hJ’caid- 
ant, (/hailes II. Burki*, (’ommissioiuM- of Indian 

Affairs, appi'oved liy the Assistant S(*ci*etary of the In¬ 
terior on or about December 18, 1923. ((Vipies of the re- 
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port or recommendation of defendant Burke 'and the ap¬ 
proval of the Assistant Secretary of the Interior are at¬ 
tached liereto as a part hereof as plaintiff’s Kxhibits Xos. 
2 and 3.) The will of said decedent also bekrs endorse¬ 
ments on the back thereof reading as follows: ' 

Probate 4389(;-25. C. E. T. 

t 

Department of the Interior, Office of Indian Affairs. 

Dee. 15, 1925. 

The within will of Sarah Tatebdoka, also known as Sarah 
Malewind, deceased Yankton Sioux allottee Xo. 20, is 
hereby recommended for a])pr()val in accordiuice with the 
provisions of the Act of June 25, 1910, (36 Stiff. L. 855), as 
amended by the Act of Febiaiary 14, 1913 (37 Stat. L. 787). 


Kespect fully, 
(Signed) 


CIIAS. IL BURKE, 

Coik mlssloner. 


12LCM—4. 


Department of the Interior, Office of the Secretary. 

Dqc. 18, 1925. 

The above recommendation is herebv concurred in and 
the within will is accordingly approved. 

(Signed) JOIIX II. EDWARDS, 

A S.S is fail f S c c ref a rij . 

! 

4. Xotwithstanding the approval of said will of Sarah 
Tatebdoka, or Sarah Malewind, deceased, as aforesaid, the 
defendants, Hubert AVork and Oharles IL; Burke, have 
failed and refused, and still refuse, to executb said will by 
distributing and disposing of the property owned by 
3 decedent at the time of her death in accordance with 
the devises and bequests contained in said will and in 
accordance with the law and regulations governing the ad¬ 
ministration of estates of deceased Indians. , Plaintiff, by 
reason of such failure and refusal on the ])art pf the defend¬ 
ants to execute and ])erform the duties imposed upon them 
by law, is being unlawfully and unjustly deprived of the en- 
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.j<)ym(‘iit of tlK‘ ])r()])(Mly dovisc'd and Ixm jneatliod to lier 
under IIk' will of the Dc'eeihnit. 

o. Snl>s(MjiKJit to the a])])rovaI of tin* will of Sarah Tateh- 
doka, or Sai'ah Mah'wind, as aforesaid, dosepli Xinirod and 
Adam Ihj-o, elaimini^- to 1 h‘ the next of kind and only heirs 
at law of th(‘ (leei‘ased testatrix, lik'd a ])etition or motion 
witli the' <h*f(‘ndants ]•('(}lu'stinii,' that the appi'oval of the will 
he eaiKH'lh'd. Plaintiff, hy lu'r oonnst'l, opposed the reopen- 
ini;- and rc'eonsidi'ration of the ease on tlu' i;ronnd that de- 
f('ndants W(*i-(‘ withoni jnrisdietion oi* authority to take the 
action prayi'd: hut notwithstandini;- the ])laintiff’s objec¬ 
tions a.nd o])])()silion, tin' tleik'iidants have reopened the case 
and now hav(‘ nndei* considi'ration the pnestion of can- 
('(‘llini;- tlie a])pi'oval i;iven to the will on J)(‘C('ml)er 18, 1925 
a.s a]){)eai-s from lettei* from the oftice of defendant Burke 
dated Anu-nst 25, 192(), and addressed to Counsel for plain¬ 
tiff (copy of said lettei’ attaclu'd hereto as a ])art hereof as 
plaintiff's Exhibit 4). 

(). Plaintiff is advised that the defendants, Hubert AVork, 
S(.‘creta]’y of tlie Interior, and Charles II. Burke, Commis¬ 
sioner of Indian AlTairs, hav(‘ not, nor has either of them 
the ri^lit or authority to cancel or revoke the approval of 
the will of Sarah Tatebdoka, or Sarah Malewind, deceased, 
made on Dc'cc'mber 18, 1925: that said defendants W(‘re and 
a!‘(' witlmnt rii;bt or authoritv to withhold or refuse to take 
action nc'cessarv to tin* execution of the Drovisions of said 

• A 

will: and that the action of said defendants in re- 
4 o])(‘nin« 4 - the cas(‘ and reconsiderin.i;' the action ])re- 

vionsly taken, as h(*r(*inb(‘fore outlined, with the view 
of canc(‘lIin;Li- or U'vokin.e,’ the approval of the will of the de- 
ccdoiit, and tin' failuia* and rc'fusal of said defendants to 
(‘X(‘ciit<‘ and carry out the* ])rovisions of said will, ar(‘ unlaw¬ 
ful in\-asions of the I’i.iilits of plaintilT, resultin.i;' in iri’c])- 
arabh' injury to h(*r, a.i^ainst whi('h slu' has no ad(‘(piate and 
('omph*t(‘ r(‘m(‘d\' save and (‘X(H‘pt in a Court of Equity. 

\Vli(*r(‘for(‘, tlu* pi'C‘mis(‘s considered, the ])laintiff ])rays 
as follows: 

1. That the process of this Court issiu' to each of the 
defendants rc'ciuirini;- tlunn to ap])(*ar and answt'r this bill. 

2. That th(‘ defc'iidant Iluliert AVork, Seci’c'tary of the In- 
1e*'ior, be restrained and enjoined, pendente lite, and per- 
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maneiitly upon the final hearing of this cause, from can¬ 
celling, revoking, or otherwise disturbing, the approval 
given to the will of Sarah Tatebdoka, or Sarah Malewind, 
under date of December 18, 192'). 

3. That the defendants, Hubert Work, Secretary of the 
Interior and Charles 11. Burke, Commissioner of Indian 
Affairs, be enjoined and commanded to execute and ad¬ 
minister the will of Sarah Tatebdoka or Sarah! Malewind, as 
approved on J)ecem])er 18, 192'), in accordance with the law 
and the regulations promulgated thereunder, relating to the 
settlement of estates of Indians dving testattn 

4. That a rule issue to the defendants and each of them re- 
(piiring them and each of them to ap])ear, at the time to l)e 
fixed therein, and show cause if anv thev liaveKvhv thev and 
each of them should not be restrained and enjoined, as 
aforesaid, pending the final hearing of this cause. 

And for such other, further and general relief as 
5 the nature of the cause may require. 

JULIA JAXDROX, ! 

Plaintiffs 

Bv SAMUEL T. AXSELL, 

‘ GEORGE M. WILMEtIL 
Affontej/s for Plaint iff, T ransporta- 

tlon Bull flings U'asJiiiigtons D. C. 

I 

District of Columbia, ss : 

I, George M. Wilmeth, under oath, state that I am one of 
counsel for Julia Jandron, plaintiff in the foregoing bill of 
complaint; that 1 have read the said bill of complaint and 
know the contents thereof, and that the matters and things 
therein set forth are true according to my best knowledge, 
information and belief. ■ 

GEORGE M. WILMETH. 


Subscribed and sworn to before me this 31st day of Au¬ 
gust, 1926. 

[notarial seal.] :^IETA A. EAUL(K)XER, 

Notarg Publics D. C. 
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lOxmnir Xo. 1. 

Ijisf ]VUl and I'csf(UHci/f of Sdralf 'rafchdoka. 


Ill llio iinnu' of (lod, “Anieii." 

1, Snrnli 'fati'lnloka, lioiiiu’ of soiiiul iiiiiul and moniorv, 
l)iit l)eiiiu‘ iiiuk'rtain of lif(.‘ and certain of the ajiproavli of 
death, dt) make and deelare this to he my last will and testa¬ 
ment, hereby revoking and annnllini;' all wills lieretofore 
made by me. 

Firsi : 1 bcMjnealh to Julia Jandron GO acres of my allot¬ 
ment dc‘scrib(.‘d as tin* XAV 4 XF 4 and the AV 2 XF 4 
XF 4, S(‘(‘. 2S, T. Of) X., K. GJ AV. oth Ih M., and SO acres of 
my d(‘ceas(‘d husband's allotnnmt described as the S, 2 
XF 4 of the same section, including’ all improve- 
G nu‘nts. 

Si‘cond: I bc(pieath to Josc])h Ximrod 20 acres of 
my allotment describt*d as the F 2 XF. 4 XF 4, Sec. 28, T. 
95 X. H. GJ AV. 5th P. ,M. 

Third: I bcMjueath to the Yankton Presbyterian (Jiurch 
of (Jrec‘nwood, S. ])., 19.GO acres of my allotment described 
as Lot 1, S(*c. 27, T. 95 X., K. GJ AV. 5th Ih M. 

Fourth : After my funeral which shall not cost more than 
$M00 has l)een ])aid for and a momiment erected to my i>-rave 
which shall cost not to (‘xceed $200, I bequeath all the mon(*y 
1 may have* on (deposit with the Superintendent Yankton 
Aii'ency to the followin^U- ])arties and in the followini;' ])ro- 
])ortions: Julia Jandron, 7 9: Joseph Ximrod, 19; Yank¬ 
ton Ib'esbyterian (linrch of Fri^enwood, 1/9. 1 also be- 

(pieath to th(*s(* three* beiu'ficiaries in the same ])roportions 
any and all inhei'ited interests of which I may be possessed 
at my d(*ath. 

Fifth: All my personal prop(*rty not mentioned above 1 
beepieath to Julia Jandron. 

In witness wh(‘reof: I have hereunto set mv hand and 
seal this IGth day of Ajiril, 192J, at (ireenwood. South 
Dakota. 

SAKAII TATFBDOKA. .Mark. 


Siiiiied, Sealed, Published, and ])(*clared by tin* said Sarah 
Tatebdoka, as h(‘r last will and testam(*nt, in the ])resence 
of us who at her reejuest and in her presence and in the pres- 
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once of oacli other liave liereunto affixed onr names as at¬ 
testing- witnesses. 

T8AA(.^ WELLIXGtOX, 

Residing at Wagner, South Dakota. 

GILBKRT^ST. PIERRE, 
Residing at Wagner, Soutli Dakota. 

7 Exhibit Xo. 2. ^ 

i 

Probate 43896-2b. C. E. T. I 

Dec. 15,1925. 

The Ilonoralile the Secretary of the Interior. ■ 

Sir : 

t 

Herewith is transmitted the report on heirship and will 
of Sarah ^lalewind, or Sarah Tatelidoka, deceased allottee 
Xo. 20 of the Yankton Sioux Tribe, in South Dakota, for 
consideration. 

The records of the Office show that the decedent was al¬ 
lotted the X '2 XE 4, Sec. 28, and })art of Lot 1 of Sec. 27, 
Twj). 95 X., R. ()3 W., 5th P. .M., in South Dak()ta, containing 
99.()() acres. This allotment was made under the Act of Feb¬ 
ruary 8, 1887 (24 Stat. L., 388), as annuided by the Act of 
February 28, 1891 (20 Stat. L., 794). A trust jiateiit was 
issued for this land Xovember 24, 1894, under the Act of 
February 8, 1887 (24 Stat. L., 388). The decedent was also 
allotted the W/ 2 XW 4 XE^, Sec. 19, Tw]). 94 X., R. (54 W., 
and part of Lot 1 of Sec. 27, Twp. 95 X., R. ()3 W., contain¬ 
ing 2(5.21 acres, which were' sold ( 1 1(5(51-18, 59(57(5-21 ). 

Fnder the a])proyed will of Isaac Tatebdoka (Probate 
9573-20) the decedent took his entire estate. ' The decedent 
was allotted as Sai’ali Tatebedoka. Xo homestead rights 
are involved. | 

The examiner of inheritance reports to the creO’^ ipo 
estate $7,900.74, derived from lease of allotment and inher¬ 
ited interests and ])roceeds of land sale, deposited under the 
supervision of tin* Yankton Agc'ucy. 

According to the evidence adduced at tlie hearing con¬ 
cluded Xovember 8, 1924, the allottee died ^lay 9, 1923, at 
the age of 7(5 vears, unmarried and without issue. The tes- 
timonv shows that she had been married twice. Her tirst 
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Inishaiid was Caiiwakaii, to whom slie was married hv Tn- 
diaii eiistom ])efor(‘ allotnuait. and who died shortly follow- 
ini;' allotments. Ahont 1S!)4, i‘xaet date not given, the al- 
lotte(‘ was married hv eeinmionv to Malewind, or Tatebdoka, 
and liv(‘d with him thereafter as his wife until the date of 
his death, about 1920. 

The (h‘(HHh‘nt was not survivc'd by ])arents or by brothers 
or sisters, or by tin* issue of prior deceased brothers or sis¬ 
ters. IT(‘r near(.‘st of kin were Joseph Ximrod and Adam 
ITero, first cousins, who under the laws of succession of 
South Dakota, in force at the time of the decedent's death, 
wonld be entitled to the entire estate in ectual shares in the 
absmice of a valid will. 

It a])]>ears, how(‘ver, that the decedent executed a written 
iiistT'ummit on the lOth day of April, 1022, ])ur])orting‘ to be 
h(*r last will and t(‘stament. Under this instrument, she un¬ 
dertook to dis])ose of her entire estate. At the hearing for 
tlu‘ ])Ui'pos(‘ of detei-mining the heirs and the circum- 
8 stances' uiidei- which this instrument was executed, 
tlieri* was a contest over this instrument. Under the 
t(‘rms of th(‘ will she b(‘<pieathed to Jose])h Ximrod, who 
would 1 h‘ one of h(‘r heirs under the laws of succession of 
South Dakotal 20 a(‘r(*s of h(*r allotment and also 1/9 of her 
])ersonal ])ro])(*rty. She becpuaithed to the three benefi- 
ciai'ies mentioiUHl in h(*r will, including Joseph X'^imrod, in 
the sam(‘ p]*oj)oi‘tion, all inlun'ited interests of which she 
might be ])ossessed. She bepueatlu'd to the Presl)yterian 
(’linrch of (1 i-(‘enwood. South Dakota, 19.()0 acres of her al- 
lotmiMit and also 1 9 of Inn* ])(‘rsonal ])ro])erty. All the rest 
of h(*r estat(‘, both I'eal and ])(‘rsonal, she becpieathed to 
Julia Jandi’on, including the allotm(‘nt of her deceased hus¬ 
band. Jos(‘})h Ximi'od and Adam Hero are contesting the 
a])])roval of the will. They are i'(*presented by Attorney L. 
E. Coi-(*y. Julia Jandi-on, ])ro])onent of the will, was re})re- 
seated at tin* heai'ing by F. M. (fable, although it does not 
appear that he had filed a })ower of attorney from his client. 

The cont(\stants of the will ask for the disa])[)roval of the 
instrumcnit npo]i the ground of nndne injhnnice, and on this 
point the attoi'iiev foi* Xirni-od and Hero has submitted 
quite a lengthy brief. The testimony does not show that 
undue iiifluence oi‘ fi'aud or coercion was used upon the de¬ 
cedent to secure the making of the will under consideration. 
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Attorney Corey contends tliat undue infliunice or fraud can 
rarely be establislied V)y direct proof, and lie claims that it is 
the ride that both may be proved by indirect evidence and 
proof of facts from vhich undue influence and fraud may 
l)e inferred. lie contends further that the contestants in 
the case ai'e entitled to tlie ixuietit of all inferences that mav 

. I 

le<»'itimatelv be derived from tlie (established facts. 

He claims that at the time of tlie execution oi' the \vill tlu^ 
decedent was surrounded onlv bv those who were directlv or 

• t • 

indirectlv lieneliciaries of the will. It is true that Mrs. Jan- 

(Iron, the princijial beneficiary, was ])resent when this in¬ 
strument was made. She h(‘rselt' so testiti(‘s. In an ahidavit 
made by the (leci‘dent on the date the will was (i^xecuted, she 
states why she makes the IxMpiest to Julia Jandron. She 
said in this affidavit that she had made her home with Julia 
Jandron for several months and that -Mrs. Jandron had 
taken good care of her and had agreed to ke(*j) her the I’c- 
mainder of her life. The testimony shows that the dec(‘- 
dent was ill some 4 or 5 months ])rior to her death. This 
illness was fii'st lUKUimonia; lat(‘r an absc(*ss (b'veloiied and 
finallv caused the death of the allottee. ^ 

III this affidavit she also states why she had made a b(‘- 
(piest to Joseph Ximrod, her ri'ason being that he had be¬ 
friended her in different wavs and was one of her nearest 

• 

relatives. She also states in this affidavit why islu* made the 
be(piest sh(‘ did to the Presbyterian Chuivh of (Jreeiiwood, 
her reasons being that she had for several rears been a 
member of this church and desired to halve it^ some of lier 
pr()])erty. The witness(‘s of the (h'cedent's will are lsaa(‘ 
Wellington and Cilbert St. Picu're. The att()rnev for the 
contestants claims that the beipiest to the iPresbyteriaii 
Church is void for the reason that it conflicts with the ]3ro- 
visions of Section (iJS of the 1919 Revisial (kxU* of the State 
of South Dakota, which tirovides that “Devisc.^s, legacies or 
gifts made or given in anv will to a subscribing witness 
thereto are void, unless there arc' two or more comjietent 
subscribing witnesses to the same." Cilbert Sf- Pierre and 
Isaac AVellington, it apjiears, at the* time of the mak- 
9 ing of the decedent's will wc're c'lders of the Yankton 
Pr(‘sbyterian Church, of which the allottee had bec'ii 
a long time a member. The attornev for the contestants 
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claims that lliis IxMjnost \vas void for tlu‘ r(‘asou that lliose 
two witiioss(‘s, as ddcrs of tlu‘ Pi*('s])vt(‘rian diiircli to 
wliicli th(‘ hiMjiiest was ma(l(L arc* iiitc‘r(‘st('(l ])arti('s. It is 
Hot the* vi(‘W of this oflicc* that tlic* iiitc‘i‘c‘sts ot‘ tlirso two 
SHl)scril)iHii- witH(‘ss(‘s au* at all (*ovc‘rc‘d hy the* statute's rc*- 

forrod to hv Attonicv (’oi-(‘V. d'liis statute* Hiidouhtc'dlv 

• • • 

lias rc‘l‘(*r(*H(*e‘ to l)(‘(|iu‘sts or i;-il‘ls made* to iiielivieluals. It 
a])])e*ars that (Iill)e*rt St. Pie*rre* aiiei Isaac* AVe'lliiiiiloii we*re‘ 
sent foi- hy the* allottc'c* to witiu'ss he*r will. The‘i‘e* is ho evi- 

doHce* that tlu'V in aiiv wav Hse*el aiiv iHlhu*He*e* to se*e*iire* a he*- 

• • • • 

(liU'St to the* e-hiire-h. 'I'he're* is te*stimoiiy to the* e‘tTe*e*t that 
the* de*ce‘de*Ht had at time's loiiii- jirior to he*r ele*ath e*.\|)re*sse*el 
ail iiite'HtioH of le'aviiiu' some* of he*!* ])ro])e*rty to he*r (*hiir(*h. 
'\Vhc*ii it is c*oiiside‘re*el that the* ek'code'iit elie*d unmarried and 
without issue* and with no re*lative*s ne*are*r than first e*ous- 
ins, lie*!* ele'sire* to le*ave* some* of he*r ])i‘0|)e*rty to tile* c*hure*li 

of whie*h she* had he*e*n a me-mher for maiiv vears is eertainlv 

• • «’ 

laudahle*: and the* fact that two suhse-rihini*- witnesses were 
me*mhe*rs of this eliureh in no way, in the ojiinion of this 
office, viliate*s the* will. Idle* te'stimonv of two suhscrihini*; 
witnessc's was ohtaine*d hy the* examiner of inheritance*, 
ddieir testimony cannot ])Ossihly he c-onstrued as indicating* 
any undue inilue*nce or fraud or coercion. It a])])ears that 
they had at times visited the* de*ceele‘nt during her last ill¬ 
ness and that: she* did not e*xi)re*ss any intention to make* a 
will disposing of her ])ro])e*rty until about the time* the iii- 
strume*nt was e*xecute*el. 

It ajijiears that Dr. X. Ke*e*ling tre*ate*el the* de‘ce*dent 
during he*r last illness. Ilis testimonv was not take'ii, hut 
there is a lette*]* in the* cast* elated Fe*hruary h, 19‘J4, from 
him ill refe*re*nce to this tre*atme‘nt, giving the dates that lie 
visited her. He* states that Mrs. dandron, the* pro])one*nt of 
the will, took e*are* of the* d(*ce*de*nt during all of the time 

from daiiuarv 11, to Mav 4, He savs in this le*tte*r 

* • • 

that the e-are of the de‘e*e*de*nt was difficult e>n account of he'i* 
serious illne*ss. Ih* says furthe*r that the* ele*cede*nt was all 
of this time* at the* home* of Mrs. Jaiidron and e*X])re*sse*el he*r- 
self as being ve*ry mue-h ))le*ase*el at the* e-are* she* was re*e*e*iv- 
iiig and desire*d te> h*ave* he*!* by will most of he*r ])rope*rty. 

ddie Examine*!- of Inhe*ritane-e* re*e-omme*nds the* disa])- 
proval of the will and holds that undue iniliu'iice exerted hv 
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flic principal beneficiary, .Mrs. Jandron, is slio\yn from the 
fact that Mrs. Jandron was l)e(iueatlied tlie i>*reater part of 
tlie estate, and is not entitled thereto because of kinship to 
the testatrix; that she was amply compensated for her serv- 

I 

ices; that the testatrix was sick and illitei'ate and that dur¬ 
ing the time that she was with Mi*s. Jandron, M;rs. Jandron 
liad ample opportunity to exert u])on lier any influence she 
might wish; that the beneficiary acknowledges the decedent 
could be inlluenced; and lastly, that dui'ing the period of 
decedent’s illness efforts were made by the pihhcipal bene¬ 
ficiary to keep the testatrix apart from lier friends, as if to 
prevent any influence on hei‘ by these persons. | 

Tile first point made by the Examiner of Inlieritance as 
grounds for disai)])roval of the will is of very little moment. 
Tlie decedent had no near relatives. She had two cousins, 
to whom her estate would have descended in the absence of 
a valid will. It does not appear that either of these cousins 
cared anything sjiecially about her. fidie second 
10 ])oint made by the examiner of inheritance is that 
the ])rinci])al beneficiary had am])le opportunity to 
exert upon the testatrix influence to make the'will leaving 
her the bulk of her })ro])erty. It may be true that ^Irs. 
Jandron had such an op[)ortunity in view of the fact that 
the decedent was in lier home for a number of jnonths, but 
there is no evidence that she did exert such influence. The 
third point made by the examiner of inheritance, that the 
principal beneficiary acknowledges that the testatrix could 
be influenced, is perhaps true of any person seriously ill. 

The fourth reason whv the examiner of inheritance believes 

« 

the will should be disa])])roved is that during the period of 
the decedent's illness efforts were made by the tirincipal 
beneficiary to keep the testatrix apart from relatives and 
friends, as though to ])revent intm'fermice by these parties. 
There is some testimony tending to show that the ])rincipal 
beneficiary did desire to keep ])eot)le from calling u})oii the 
decetlent. She was a very ill person, and her jjiysician and 
jiersons taking care of her wer(‘ in duty bouiul to keep her 
as ([uiel as possible, and this could not be done if friends 
and relatives were permitted to call on her aiid talk with 
her. .Mrs. Jandron did right in keeping the decedent (piiet 
and refusing to tiermit friends from visiting with her. 
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It is clear from tlu' i-eadiiii;- of liic toslimonv lliat the evi- 
is not surticiciil to sustain the ehai\^-e of niidne iiitlii- 
eiK‘(‘ oi* fraud in tlu‘ proenrcnnent of the decedent's will. 

ldu‘ (‘vidiniee indicates that the deced(*nt was inentallv 
conipetcnit to dis])ose of her ])roperty as she did. There is 
no (‘videnc(‘ of any statcnnents on h(‘r ])art, inconsistent with 
the will. 

The Snpc'rinteiident of the Yankton Indian Ai;-ency states 
in his lettcn* of Jniie (5, 1 ^ 20 , that the facts “justify a stron<;- 
sns])icion of nndne influence." 1 le says that the allottee was 
a ty])ical fnll-hlood uneducated Indian, with not moi-e than 
ordinary intdliuHMice for an Indian of her ty})e, and then he 
adds that sIk' had “no conception of the meanin<;‘ of the 
diristian rdiyion, standing npon the rinirock of ])a!L>'anism 
in the ha/.y outer y.low of relii^'ion with no inor(‘ intellii>‘eiit 
nndei'standin;^' <>f what siu‘ did than she had of her own 
]'a.:;-an past." This statement is wholly nnwarranted. The 
allottei* was a nunnlxo' of the Preshyterian (dinrch. The 
Sn})ei-intendent had no ri.L^lit to rd'er to her as a ])ai;'an. 
Her desire to yive to her church some of her ])ro})erty and 
also to make Mrs. Jandron, whom she had known for many 
yc'ai’s. mid witli whom she had been associated in chnrch 
activities, her princi])al heneficiary, indicates that she had 
some conception of what the Phi'istian r(*li,u-ion means. 

So far as Mi’. Ximrod is concerned, he has no ^’roiind for 
complaint, for the decedent remembered him in her will 

onite liberallv. 

^ « 

Tin* testimony in this case has been considered carefully 
and the Office is of the o]>inion that the decedent's will 
should be appi'oved, and it so recommends. 

Idle records show that the d(*cedent had made a will in 
Iblf), and that this will was disapprovt'd 8e])lember lb, 
Iblb. d'lu* disapproval, however, was because the decedent 
desired it for reasons ,e,iven in tin* disajijiroval. 

ddie estate of the de('edent is a])])i’aised in excess of 
11 $7. boo, indicatiipu’ a fee of $7b for probatini;’ the 

estati*. 

iiespectfnllv, 

CTIAS. II. BOWKEK, 

Commwsionrr, 

12—LCbM—b—2. 
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Exhibit Xo. 3. 

Department of the Interior, Office of the Secretary. 

Decl 18, 1925. 

I 

The will of Sarah Tatebdoka or i\ralewiiid, deceased al¬ 
lottee Xo. 20 of the Yankton Sionx Tribe, exeOited on the 
IGth day of April, 1923, is hereby approved in accordance 
with the provisions of the Act of June 25, 191():(3)6 Stat. L., 
855), as amended by the Act of Fel)rnary 14, 1913 (37 Stat. 
L., 678). 

The decedent possessed the entire estate of Iter prior de¬ 
ceased hnsbaiid, as set forth in the letter of the Indian Office 
transmittini>- the papers. Thei’e are also reported to the 
credit of the estate $7,900.74, under tlie supervision of the 
Yankton A<.>-encv. I 

o • 

A fee of $75 is to be collected by the superiiitendent for 
])robatin£;- the estate, in accordance with the ]H-ovisions of 
the Act of January 24,1923 (42 Stat. L., 1174-1185). 

(Signed) ‘ JOIIX H. EDWAIIDS, 

As.sisfaiit 'Secretari). 

\ 

\ 

Exhibit Xo. 4. 

Probate 83373—16. 


United States Department of the Interior, Office of Indian 

Affairs, Washington. 

Aug. 25, 1926. 

Ur. George ^\. Wilmeth, 

Attorney-at-Law, I 

Transportation Building, I 

Washington, D. (b 

Dear Sir : 

Deferring to the matter of the estate of Sarah Tatebdoka 
or ^lalewind, deceased allottee Xo. 20 of the Yankton-Sioux 
Tribe, you are informed that under even date herewith ^Fr. 
Webster Ballinger, attorney at law, Washingtou, I). (\, rep¬ 
resenting Jose])h Ximrod and Adam Hero who have peti¬ 
tioned for the setting aside of the decision of the De])art- 
ment of December 18, 1925, approving the will of the dece- 
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(lent, lias lieeii ii'iveii thirty days in which to hie additional 
information and a brief covering the (luestions in- 
vo1v(m1. 

12 Von are also advised that von have thirtv davs 

• • 

from the date hereof to hie further information and 
an additional brief, should you so desire, in biOiall* oT Julia 
Jandron, th(‘ ])rinci})al bcnehciary named in the will, your 
client. 

In case vou do not desire to hie anv further information, 
yon are reiiuc'sted so to advise the Oflice at an early date. 
Sincerelv vours, 

(Signed) ’ * E. P>. VERITT, 

^Issisfauf ("oHnnissi())H'r. 

UnJv to SJtoir Caifsr. 


Filed August ol, 192(). 


* 


Upon consideration of the Bill of Fom])laint hied in the 
above-entitled cause, it is this 31st day of August, 1923, 
Ordered, that the defendants, llidiert Work and Charles 
II. Burke a])])eai‘ in the (’ourt on the 7th day of September, 
192(), at 10 o'clock a. m., and show cause, if any they have, 
wliy they should not be enjoined and restrained ])ending tlu; 
final hearing of this cause as jirayed in said Bill of Com- 
j)laint, ProrifU'ft, That a co})y of this rule be served upon 
the defendants and each of them at least two clear davs be- 
fore the return day hereinabove hxed. 

F. L. SIDDOXS, 

Jus lice. 


Marshal '.s Betuni . 


Served a copy of the within rule on Hubert Work, Secty. 
of Interior, Pei'sonally and Clias. 11. Burke*, Com. of Indian 
Affairs, Sept. 1, 1920. 

E. C. SXVDEK, 

IJ. S. Marshaly 
BvJAS. S. BFZZARI), 

Dcpiitij. 

K. 
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•j 


Ansiver to Rule mid Bill. 
Filed Septemhei* 7, 1926. 




* 




* 


* 


Tlie defendants Hubert Work as Secretary of the In¬ 
terior and diaries II. Burke as (.'’ommissioner of Indian 
Affairs, by way of response to the rule to show cause di¬ 
rected to them herein by this honorable court, and for an¬ 
swer to the allegations of the bill of complaint tiled herein 
state: 

i 

1, 2, and 5. They admit the allegations contained in para¬ 
graphs numbered 1, 2 and 5 of the bill of complaint. 

4. They deny the allegations of ])aragraph 4 reciting that 
they have ‘‘failed and refused” to execute the ])rovisions of 
said will, but state that thev have not lieen executed bv rea- 
son of the following conditions: 

Soon after the approval of the will, certain ])artios who in 
the absence of an approved last will and testament would be 
the sole heirs at law of testator and inherit thb whole estate 
have tiled a motion with the Commissioner of Indian Affairs, 
grounded on frauds re(iuesting the reopening Indian 
Affairs, grounded upon (1) fraud in the procitrement of the 
will by the plaintiff; (2) the ])remature closing- of the record 
upH)n which the decision a])])roved December ISth, 1925, 
holding the will for a})])roval, was made; and, (3) the ap¬ 
proval of the will based upon the decision of ])eceml)er 18th, 
1925, before said decision became tinal under the regula¬ 
tions governing the procedure in such matters^, and r(‘([uest- 
ing a re-opening and rehearing of the case U])on said 
grounds, to the end that the estate may be distriluUed ac¬ 
cording to the lawful rights of the parties, and to the end 
that the a])proval of said last will and testament may be re¬ 
voked. Xo action has been taken upon said .motion except 
to advise counsel for the res])ective interested parties that 
each has been given 30 davs from Augiist 25, 1926, in 
14 which to cover his res])ective ])osition by liling addi¬ 
tional information and briefs. The matter is now in 

abevance in such unfinished condition before the Commis- 

• ! 

sioiier of Indian Affairs awaiting the action of counsel. De- 
feiidaiits further deny that plaintiff is being “unlawfully 
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and TiTijastly dopiaviHl" of licr because of llielr 

aeliou in llu* ])remises. 

.). l)el*(‘U(lauts deny tiu' allei>atious of ])ai*ai;']*apb num¬ 
bered b (‘xe(‘])t sneli as (dsewhere in tliis answer are s])eeific- 
ally admitt(“d. Tlu^y allei^e that the only (piestion pending- 
in llie l)e])ai*tin(‘nt at this time* is l)efore the Commissioner 
of Indian Affaii's, is n])on tlie motion to reconsider and is 
one with w]ii(-li tlie defendant Secretarv lias had no contact, 
and upon which no decision lias been rendered. 

G. The (h'fcMidanls ai‘e infoi'ined of the act of Februarv 
14, Ibid, and have- in their deliberations and ruling's there- 
undeT* heretofore* consisU‘ntIy I'ollowed its letter and spirit 
and have not in the* ])roc(‘e*ding for reopening now pending 
befoi'e the Indian Ofiice indicated any intention of depart¬ 
ing from such intei’jiivtation. ddiey allege, however, that 
in receiving the* motion to reo])e‘n they are merely iTermit- 
ting counsel to lay the foundation for a ruling upon its au- 
thoi-ity to rehear (luestions ah'eady determined, and until 
such Tailing is mad(‘, the whole })i‘oc(*eding is In fieri in the 
l)(*])ai*tment and the courts have no authority to inteiTero 

until after a tinal decision has be(‘n rcnulei'ed bv it. Thev 

• • 

d(*ny, tlu‘i'efoi'(*, the alh*gations of ])ai‘agi‘aph G that they 
now have* under coiisidei'ation any othei* <juestion than that 
I'aised by tin* motion to i’eo])eii and I'eheai* and deny that 
th('y ar(* th(‘i'<‘by invading any I’ights of ])laintiiT or in any 
manner injuring her, or that she has no adecjuate I’emedy at 
law: On tin- otlu-r hand, they alh‘ge that th(‘y ai*e protecting 
])laintirr*s rights in that tln-y ai’e ])(*i'mitting dehnite and 
com])lete action to be taken thi'ough the m(‘dium of 
lb the lnt(*rioi‘ I)(*])ai‘tni(‘iit, and that her resoi*t to this 
court is ])i'ematui'e. 

7. This court can not (‘Xtend the i-(‘lief sought by ])lain- 
tilT h(‘i‘(‘iii without de(-iding and hnally adjudicating the 
claims of Jos(*])h Ximrod and Adam Il(*i*o, (‘fleetually bar¬ 
ring and foi'C‘closing th(‘m fi'om h(*i'(‘aft(*r ass(‘rting such 
claims in th(‘i]' abs(‘nce. ir(‘iic(‘ they arc* pai'ties indispen¬ 
sable to the granting of such i*(*li(*f. 

AVhei'(‘fore!, d(*fendants and each of th(*m having made full 
i-esponsc* to the* laih* to show cause* jiray that they be i‘e- 
liev(*d thei‘(*fi'om; and having made* aiiswei* to the* bill of 
complaint and set forth grounds for the dismissal thereof, 
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pray for its dismissal a'. d tliat they may go lienee without 
(lav, witli their costs and all proper relief. 

TIVBKKT WOHK, ; 

Srcrrfan/ of tlir hjforior^ 

(dlAKLKS H.'bUKKK, 

ComtHissujHcr of hidlait Affairs, 

Vofvii (hints, 

Bv K. O. PATTEKSOX, ; 

Solicitor Interior Depart me nt. 

(). H. GRAVES, 

Assistant to the Solicitor. 

District of Columpja, ss: i 

! 

Hubert Work on oath deposes and says that he has read 
over the foregoing answer bv him su])scribed and knows the 
contents thereof; that the matters and things therein set 
forth he is informed are true and he believes them to be 
true. i 

HUBERT WORK, 

Secretary of fJie Interior. 

16 Subscribed and sworn to this ?> dayiof September 
1926, before me ■ 

[notarial SEAL.] W. BERTRAXD aIcKER, 

Notary Public in and for the 

District df Columbia. 

I 

Motion for Permanent Decree of Injunction. 

Filed October 20, 1926. j 


* 


* 


* 


X^ow comes the plaintiff, by her attorneys, liiid moves this 
Honorable Court to enter at this time a permanent decree of 
injunction against the defendants in the above entitled 
cause granting the relief prayed in her liilf of complaint. 
The grounds for this motion are as follows : I 


1 . 

The answer and response of the defendants {iknl in this 
cause on September .*>, 1926, not only ])urported to be an 
answer to tht‘ rule to show cause, but also ])e, as it in fact 


o—15 1 9a 
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was, a full and complete auswei* to the bill of complaint of 
the plaintiff. 

II. 

It was uiuhM'stood and intiuided by the respective counsel 
of record foi- ])laintiff and defendants, that the hearini;- liad 
in this cause l)efore 11 is Honor Justice Hitz on Se])tember 7, 
192(), was a hearine- upon bill and answer, and the cause was 
ari>-ued and submitted as u])on bill and answer. 

HI. 


The defendants, ha vine,- fully answered said bill of com¬ 
plaint, all (luestions ])resent(‘d by or involved in this cause 
wert‘ fully aruued and considered u])on the said hear- 
17 in<i-; and no further or su])])lemental answer havini>: 

bet*n made to said bill of com])laint, and defendants 
havini»' stated to ])laintitf that no further answer will be 
made to said bill of com})laint, all issues of fact and law pre¬ 
sented by the: cause have bcnm decided and determined by 
the Coui't, and therefore no issues are now before the Court 
for determination. 

s. T. axsp:ll, 

G. M. WILMETH, 

Aitonunjs for Pla'mtiff, 

Service of the foregoinif motion and supporting affidavit 
accepted and acknowledged this 19th dav of October, 1926. 

O. li. GRAVES, 

At tonic If for Defendant. 

Afpdarit of Sannirl T. Ansetl and (ieorge M. WilinetJi. 


* 


* 


District of Coltlmbia, To wit: 

i^ersonally appeared before* me, Meta A. FaulcoiKU*, a 
Xotarv Public in and foi* tin* Distinct aforesaid, Samuel T. 
Ansell and George M. \Vilm(*th, who being lirst duly sworn 
depose on oath and state as follows: 

1. That thev are the attornevs for Julia Jandron, Plain- 
tiff in the above entitled cause of action. 
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2. That 111)011 the hearing had in lliis cause on Septemhcr 
7, 1926, it was understood by and ])etweeii th(‘m and counsel 
for llie said defendants that defendants’ pleading entitled 
‘‘Answer and response to rule’’ was to be considered and 
taken as and for the answer not only to the Lsaid rule but 

also as a full answer of said defendants to the bill 
18 of complaint; and that tlie cause was argued and sub¬ 
mitted with this understanding. i 

3. That subseiiuent to the liearing, upon nptice that the 
cause had been decided for the ])laintiff, defendants sub¬ 
mitted for the consideration of counsel for the defendants a 
draft of a permanent decree of injunction drawn ])ursuant 
to the understanding or agreement reached <it the time of 
said hearing. Said draft of injunction decree was ap¬ 
proved as to form by said counsel for defendants. 

4. That counsel for defendants has advised deponents 

that defendants do not purpose tiling any further answer or 
response to the bill of complaint of plaintiff, aind that there¬ 
fore all issues raised in this said cause have been argued bv 
counsel and liave been considered and decided or deter¬ 
mined by the Court; hence no issue or cpiestion which has 
not been heard and determined by the (’ourt is now pending 
before the Court. i 

SAMUEL T. AXSELL. 
GEOKGE M. M'lL.METH. 

« 

Subscribed and sworn to before me this 19tli day of Octo¬ 
ber, 1926. 

[notarial seal.] :^IETA A. FAULCOXEK. 

Motion of Jos(‘j)If Xinu'ofl and Adant Hero for Lrarc to 
Infcrroic as Parties Defendant'. 

Filed October 20, 1926. ; 




* 


* 


Come now Joseph Ximrod and Adam Hero by their attor¬ 
neys, L. E. (^orey and Webster Ballinger, and move the 
(\)urt for leave to intervene in this suit in their own right as 
parties defendant and to tile the attached joint answer as 
parties defendant. ^ 

WEBSTER BALLIXGEK, 
L. E. COREY, i 
Attorneifs for iDefendants. 
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10 Mr. Sanni(‘] .\iisoll, Mi‘. .M. AVilnietli, Al- 

toi'iit'vs for PlaiiitiiY; Mr. II. (). (Iravos, xVttornev 
for I)(‘tVii(laiits: 


PI(‘asc‘ lak(‘ iioticL that the above motion will be set for 
liearini;- on the 29 of October, 1926. 

WEBSTER BALLINGER, 

Attorney for Defendants, 


(k)})y of the above motion and of the joint answer of de¬ 
fendants Jose.]di Nimrod and Adam Hero received this 20 
dav of October, 1926. 

S. T. ANSELL, 

GEO. .M. WILMETII, 
Attorneijs for Plaintiff. 

O. II. GRAVES, 

Attorney for Defendants. 


Order (irauiiny Leave to Josejdi Nimrod and Adam Hero to 

Intervene as Parties Defendant. 

Filed December 14, 1926. 

# # * # # * 

rpon consideration of the motion of Jose])h Nimrod and 
Adam li<*ro, filed in the above-entitled cause, it is, by the 
(’ourt. this fourtetnith day of December, A. 1). 1926, 

()i'd(‘r(*d, that leave be, and is hereby, i>'ranted to the said 
.](>se])h Nimrod and Adam Hero, to intervene lierein as 
])arti(‘s (h'fendaiit, and to file the joint answer attached to 
and submitti*d to the Court with said motion. 

Bv the (Jourt: 

WILLIAM IUTZ, 

Justice. 

Exception taken and allowed. 

W. H. 
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20 Joint AnsH'cr of JosepJt Shnrod and Adain Jh'ro to 

to Bill and Bnlr. 

Filed l)ecem])er 14, 192(). 

' I 


•* 


* 


* 


Leave liaving ])eeii granted Joseph Ximrod and Adam 
Hero to intervene in the above entitled cause as parties de¬ 
fendant, for answer to plaintiff's hill and the ride issued 
thereon defendants sav: 

•' i 

1. Defendants admit the allegations contained in the first 
paragraj)h. 

2. Defendants admit that under a certain paiier writing 
styled ‘‘the last will and testament of Sarah; Tatebdoka,"' 
also known as Sarah Halewind, the greater portion of the 
real and jiersoiial property of whieh the said Sarah Tateh- 
tloka was seized and possessed at the time ofi her death on 
Hay 9, 192M, was devised and l)e(iueathed tO; ])laintiff, hut 
defendants say that said paper writing purporting to be the 
last will and testament of the said Sarah Tatehdoka was not 

I 

a valid will, the same having been procured and obtained 
by the plaintiff by duress and fraud practiced by the plain¬ 
tiff upon the decedent during her last illness and while the 
decedent was in an enfeebled mental and ]jhysical condition 
as hereinafter more ])articnlarly set out. 

J. Defendants admit that said paper writing styled “the 
last will and testament of Sarah Tatabdoka" was, upon the 
recommendation of the ('ommissioner of hidian Affairs, 
ai)})roved ])y the Assistant Si'eretary of the liiterior on De¬ 
cember IS, 1925, but say that said apiiroval was mistakenly 
made in disregard of the rules and regulations promulgated 
bv the Secri‘tarv under the authoritv contained in the Act of 

•r • • 

June 25, 1910, as amended by the Act of February 14, 191J, 
governing the ])rocedure in this case before tlie Department 
as hereinafter more fiillv set out in i “defendants’ 
21 further answer," and that the Secretary has author¬ 
ity under the law to iiupiire into the' regularity of 
saiil ap})roval aiul if he tinds that said approval was 
mistakenlv made in disreganl of said regulations, which 
have the force of law, to set aside said approval on the 
ground of mistake. 
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4. l)(*f(*Ti(]aiils admit that llie CommissIoiuM* of Indian 
Affairs and llie Sovrotary of the Interior ]iav(‘ r(.*fnsed, and 
still refuse, to ex(‘ent(‘ said allei;'ed will hv distI'ihntin<»- and 
dis])()sini>- of the ])i‘0])eT*ty left hy tlie decedent Sai’ah 'Pateh- 
doka, but deny that there is any law or re.u'iilation re(iuirini»- 
either the SeciHdary of the Intei’ior or the Commissioner of 
Indian Affairs to distribute the estate in accordance with 
the tei'ms of tlK‘ ])iTi'])orted will until it is determined by the 
Secretary wliethei* the a])])roval of December 18, 1925, was 
mistakenly made, and finlhei‘, whether under the law, the 
fi’aud of till* ])laintilf in ])i‘ocurini;‘ the will was discovei'ed in 
time to enable the Secretaiy even thouii'h the a})])roval was 
not mistak(‘nly made, to set aside the approval and reverse 
liis foruKu- action. Defendants fui’ther say that if the pre¬ 
vious action ()f tin* St‘civtai\v in at)provini;- the will should 
be afifii'med the time, manmu* and method of disti'ibutiiyi;’ the 
estate is vested bv law in the Secretai’v's sound discretion, 
which cannot be intei'fered with or controlled by order of 
any court. 

5. Defendants admit that subsecpient to the allei»-ed ap- 
])roval of tlu‘ will, th(‘y, as next of kin and oidy heirs at law 
of the dec(‘dent, tiled a motion in the De])artment re(piestin<;- 
that the a))])i*oval of tlu* will theretofore i;-iveii l)e canceled, 
which motion was tild in seasonable time after the said ap- 
])roval of December IS, 1925, and was in confoi'mity with 
the ]'ul(‘s of ])i'actice in force i 4 T)V(‘rnin<>’ such matters, as will 
more pai'ticuhudy a])peai‘ from defendants’ ‘‘further an- 
swei*:*' tiiat the ])laintiff a])ia*ai‘ed by counsel, ])artici])ated 

in oi'al arunimnil b(*foi*(‘ tin* (’ommissionei* and sub- 
22 mitted a biaef prepai'alory to the submission of the 

1 ‘ecoi‘d to the Seci'(‘tai'y foi* decision. Defendants are 
infoi'ined and beli(*V(‘, and thei'efore allei^'e upon informa¬ 
tion and btdief, that the i‘c‘cord had not reached the Secre¬ 
tary foi* consid(.*i-ation and decision when the ])resent suit 
was filed. 

b. Defendants deny the allei>-ations contained in this ])ai'a- 
grapli, and say lhat the S(‘cretary has complete authoi'ity to 
correct any mistake mad(‘ in th(‘ a})proval of th(‘ will, and to 
vacate and set aside an a|)])roval not mistakenly made u])on 
the ground of fi‘aud within one year after the fraud is dis¬ 
covered bv the Secretarv. 
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For ii further aiul luore complete answer defendants 
say: I 

That Sarah Tatebdoka, an incompetent Indian and mem¬ 
ber of the Yankton Sioux Tribe, was allotted (hu-tain lands 
on the Yankton Sioux Reservation, State of South Dakota, 
under the Act of February 8,1887 (24 Stats., 388) ; that said 
Act of February 8, 1887, provided in ])art as follows: 

‘‘Sec. b. That upon the approval of the allotments pro- 
rided for in this act by the Secretary of thei Interior, he 
shall cause patents to issue thei'efor in tin* name of the 
allottee, which patents shall be of the lei>‘al effect, and d(‘- 
clare that the United States does and will hold the land thus 
allotted for the period of twenty-five years, in itrusl for the 
sole use and benefit of the Indian to whom such allotment 
shall have been made, or, in case of his decease, of his 
heirs accordiim- to the laws of the State or Territorv where 
such land is located,and that at the expiration o;f said ])eriod 
the United States will convey the same by ])atent to said 
Indian, or his heirs as aforesaid, iu fee, discluu‘^-ed of said 
trust and fi*ee of all char<»-e or incumbrance; whatsoever: 

o I 

Provided, That the President of the United States may in 
any case in his discretion extend the period.” ■ 

“And if anv convevance shall be made of the lands set 
apart and allotted as herein provided, or any contract made 
touching- the same, before the expiration of the time above 
mentioned, such convevance or contract shall be absolutelv 
null and void.” 




That thereafter a trust patent, into which was writ¬ 
ten the provisions of the statute, as above set out, 
was issued to Sarah Tatebdoka: that oiii May 9, 1923, 
Sarah Tatebdoka died at the home of ])laintilUon the Yank¬ 
ton Sioux Reservation at the age of 7() years,' leaving real 
and personal ])ro])erty consisting of a i)art iof the lands 
originally allotted to her and the ])roceeds derived from tluj 
sale of a part of said lands; that at the time of her death 
and now the statutory i‘estrictiv(.‘ ])(U-iod was |in full force, 
the legal title to the lands being in the United States and 
the funds being held by the United States iii accordance 
with the pi-ovisions of the said Act of 1887: that the defend¬ 
ants Joseph Ximrod and Adam Hero are, and have been so 
found bv the Secretarv, the sole heirs and next of kin of the 
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decedent, and under the law niidij' wliicli the allotment was 
made are declared to be the (‘xclnsive owners of the ])roperty 
allotted to t}u‘(h‘c(‘(.U‘nt or the proeinnls r(‘e(‘iv(‘d fi’om its sah*, 
and defendants fnrtlun* say that it was not within the power 
of ('oni;-r(‘ss to eonfm- authority n])on tlu‘ deecnleiit, dni'ini;' 
her lif(‘tim(‘, to convey the ])rop(‘rty by will and thus d(‘))rive 
defendants of th(‘ ri<i-iits secuix'd tothem under the lawunder 
which the land was allotted and under the conditions i-ecited 
intlie trust patent. After thedeathof thedecedent on .Mayb, 
11)23, and durini>- the month of A])ril, 11)24, the Kxaminer of 
Inheritance for the l)e})ai*tment of the Interior in charge of 
])robate work on the Yankton Sioux Keservation pursuant 
to regulations govei'iiing tlu‘ detiu'mination of heirs and a})- 
})roval of wills a])proved by the Seci'etary June 11), 11)23, 
and issued under the authority contained in the Act of June 
23, 11)10 (3() Stats., 853), as amended by the Act of Febru¬ 
ary 14, 1913 (37 Stats., OTS-D), gave notice that on a day 
certain thei'ein named a hearing would be held to determine 
the heirs of Sarah Tatel)doka, deceased. Prior to the day 
set for the commencement of th.e hearing the Fxaminer of 
Inheritance as retpiired by sections 8 and 21 of said 
24 regulations examined the records of the ageiicv and 
‘‘carefully worked u])" the case; the ])ertinent ])or- 
tions of said sections being as follows: 

“Sec. 8. Prior to the hearing the examiner shall carefullv 
inspect the allotment, census, annuity rolls, and any other 
records on tile at the agency, and obtain all other informa¬ 
tion which may enable him to make a prima facie list of the 
heirs of such deceased Indians, 

“Sec. 21. A cai*eful working u]) of the case be¬ 

fore the hearing will enable the examiner to handle it inex¬ 
pensively as well as conclnsively.’’ 

Thei'eaftei* and at the time and })la('e named in said notice 
the heai'ing to determine tin* lunrs of the d(‘cedent was com¬ 
menced, adjournment i)eing taken fi'om time to time. Dur¬ 
ing said hearing a pa])er writing ])uri)orting to be tlK‘ last 
will and testament of the decedent was off(‘r{*d by ])laintil’f, 
Julia Jandi’on. S(‘ction 33 of said r(‘gulations ])i'ovid(*s as 
follows: 

“Sec. 33. The examiner, superintendent, or otluu* officer, 
before submitting a will, shall inquire fully into the mental 
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competency of the Iiidi:-::; llie circumstances attendiiii*- the 
execution of the will; the influences wliich induced its exe¬ 
cution ; and the names of tliose entitled to siiai'e in die estate 
under the State law of decedent; and where the distribution 
proposed by the will is contraI’y to the laws of the State in 
which the testator resides, and the estate is disposed of in 
whole or in to a person or persons who would not 

otherwise inherit, the best available evidence should l)e ob¬ 
tained as to the reasons for such action, if the testator is 
living, his own affidavit as to the reasons for idisinheriting 
the natural or lawful heirs should be obtained. In the ab¬ 
sence of some exceptionally good i-easons for contrary 
action, the department will require the testator; to follow the 
law of the State in which he resides and where; the property 
is located. The competency of all devisees and legatees to 
manage their own affairs should i)e investigated, and not(‘ 
should be made if anv beneliciarv under the will is a white 
person not of Indian blood. The examiner ori superintend¬ 
ent ill submitting the will of a deceased Indian should make 
a specific recommendation as to whether the ^Vill should be 
approved or disapiiroved by the Secretary.” I 

Thereafter testimony was offered in suptiorl of said will. 
The legal heirs and next of kin, defendants; Ximrod and 
Hero, offered only a xiart of their evidence aiul the hearing 
was continued until the 8th day of Xovember, :1924. On tin-; 

8th day of Xovemlier, 1924, defendants Ximrod and 
25 Hero were present with their attoiaiev at the time 
and place prepared to offer further evidence showing 
or tending to show the invaliditv of the will and the fraud 
])racticed by the plaintiff in ])rocuring the will. AVhen tlu' 
hearing was called to order bv the Examiner of Inheritance 
the following sti])ulation was entered n])on the record; 

j 

“L. H. Gable appearing as attorney for Jtdia dandron, 
legatee named in the last Will and Testament of Sarah 
.Malewind or Tatebdoka, deceased and representing that 
his client was not re])resented by legal counsel,at the former 
heai'ing when said will was ])resented for approval and 
moved that a continuance of the hearing be given and that 
said Julia Jaiidron be allowed to give further evidence bv 
her and her witnesses in supjiort of said will, and L. E. 


4—4579a 




2G 


JOSEl’lI XIMEOD KT AL. VS. JULIA JAXDKOX. 


Corey eounsel Tor eoiileslaiits iio'i o])jeetiiig, it is agreed 
and understood that said ease Ix' eoiitinued to the next regu¬ 
lar t(‘rin of lu'ariiig held hv the* Mxaniiiier at tlu' Vaiikton 
Agenev, (1 i*e(‘ii\vood. South Dakota, at whieh time testimony 
additional to that iHU'etofoix' tak(Mi relating to th(‘ will in¬ 
volved may he takcui. 

(SgxL) L. M. (lAHLK. 

(Sgd.) L. E. (X)HEV.'' 

(ireeiiwood, S. Dak., this Sth day of Xov., Ih24. 

Aeeordiiigly the hearing was eoiUiiiued until the next regu¬ 
lar term to he h(.‘id at the Vaiikton Agenev. At or about the 
time of the eoninieiu't'meiit of tin* next regular term held hv 
the Kxaminm- at the' Yankton Agenev, L. M. (ial)h‘, attornev 
for Julia Jandron, verbally notilied the Examiner of In- 
heritanee that ])laintifl' did not eare to otfer further evi- 
deiiee. I'liereupon the* Examiner of Inlunatanee verbally 
informed eounsel for defendants Xinirod and Hero of the 
verbal notiee he had i'ee(‘iv(*d from L. M. (bilile eounsel for 
plaintiff, and that the Examiner of Inhei-itanee further then 
and there advi.ved eounsel for defmidants Ximrod and Hero, 
that he, the Examiner, d(*enied it useless to take further tes- 
timonv, as ]u*'\vas thoroughlv eonvineed of the invaliditv of 
the })urj)ort(xl will, the saiiu* having been obtained by plain¬ 
tiff by fraud. Seetlon '2\ of the regulations provides as 
follows: 

“See. 21. Examiner must earefullv avoid all unneeessarv 

• *■ 

expenses and see that tluo'e is no exeess iiumbm* of wit¬ 
nesses to aiiv mat(*rial faet." 

Cnder this j>rovision of tin* r(‘gnlations the Examiner 
2G had (‘Xelndo fuidher testimony. There- 

aftm-, and without fuilliei* notiee, the Examiner of in- 
heritaiiee elosed tin* record and forward(*d it to the (kmi- 
missioner of Indian Affairs aeeompanied by a strong re¬ 
port recxnnmending that tiie will be disai)prov(‘d and that 
defendants Jose))ii Ximi'od and Adam Hero be found to be 
the legal heii's aiul iK'Xt of kin of decedent and (Uititled to 
take the entire estate. The reeoi'd transmitted was silent 
with refei'eiiee to the vc'i’bal notiee given the Examiner of 
Inheritance by E. .M. Halde, attoiaiey for plaintiff, and the 
verbal notiee given eounsch for defendants, Ximrod and 
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IIei‘ 0 , by tlie Kxaminer of InlioiMtaucc*. U])oii tlie I'oconl as 
transmitted tlio (Vimmissioner’s Office under date of Decem- 
])er If), 102”), disrei;ard- tlie recommendation^^ of the Ex¬ 
aminer of Inheritance' and sninnitted a draft of a decision 
accom])anied by the I'ecord foi- the Secretary's a])])roval 
lioldin<;- the will foi- a])])roval and denyin,<>‘ .the claimed 
rights of defendants Ximrod and Hero as next of kin and 
heirs at law. On T)ecem])er 18, 102.”), the Secretary ap¬ 
proved the draft of the (h'cision ])re|)ared by the Oommis- 
sioner, and on the same day noted his ap|)roval on the will. 

On the 12th dav of Janiiarv, 102(5, defendants Ximrod and 
Hero, through their attornevs of record, and iii accordance 
with the regulations governing the d(*terminatioii of heirs 
and approval of wills, tiled a motion before tiiC'Secretary of 
tlie Interior to reo])en and remand the case to the Examiner 
of Inheritance to com|)lete the record, and thereafter sub¬ 
mitted affidavits and evidence in su])])ort of 'said motion. 
Sections 20, 30 and 36 of said regulations ])r!ovide as fol¬ 
lows : I 

‘‘Sec. 20. Where an interested party believes that his 
interest has not been ])ro])erly protected he may a])ply for 
a reopening of the case by submitting through tlie examiner 
who passed on it, or, in his alisence, through the superin¬ 
tendent of the ageiicv, to tlie Commissioner of Indian 
Affairs a co])y of all affidavits, records, or other evidence 
upon which he relies for a reo])ening, at llie saine time serv¬ 
ing a copy of the same u])on the adverse ])arties." 

27 “Sec. 30. Tlu' adverse parties will then be granted 

L”) tlays after the receijU of the aforesaid notice or 
motion for rehearing, and (‘opi(‘s of evideiUH' and testimony 
submitted, in which to tih' a brief. 'The ])arty making the 
motion will tlii'ii Ix' granted b”) davs in which to lile a brief 
in b('half of his contention, unless a ])rima facie ca.se has 
not been made' out in su])port of the a])]>licanti's motion." 

“Sec. .*>(). Xo will executed in c'onforniily witli the above 
act of Ei'bruary 14, ltn.3, shall be valid or have any force or 
elfect so far as it reflates to property under the control of 
the United States, unless and until it shall Iiave been a])- 
])roved by the Secretary of tlie Interior, whoimay approve 
or disapprove the will aftc'r a due and ])roper hearing to de¬ 
termine the heirs to the estate of the testator or testatrix 
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slinll li.T'.'c 1 i(‘ 1(]. r(M|nir(*(l iic ‘ •(' of siu'li lu'ariiii;- tirst 

liaviiii;- Ihhmi to all persons interested, ineludini;- the 

])r(‘sinn|)l ive h'lial lu‘irs, so far as they may he asein-tained, 
and at which h(‘arin,ii- the circumstances attendant upon the 
execution of said will shall have Ihhmi fnlly shown hv ■|)ro])er 
and cr(‘dil)l(‘ t(‘stimony, and after the lei;-al heir or lunrs 
have had am])l(‘ o])poi'tnnity to object to the will and its ap¬ 
proval." 

Said motion was ])redicated n])on the followiiii*: <‘-ronnds: 

1. That defendants Ximrod and Hero were denied, by tlu‘ 
chv^ini:- of tlu‘ record bv the Hxaminer of Inheritance, 
“am])le o])])ortnnity to object to the will and its a])pr()val" 
and to otTer all their evidmice in snp])ort of their claim of its 
invalidity, as ])rovided by Section db of said regnlations. 

2. That a ])art of the evidence otfered by defendants 
Ximrod and lltn'o at the hearin<>-s before the Examiner and 
tciidinu" to show the invaliditv of the will was not included 
in the record, and was not before the Department. 

d. That after the record reached the Department, ex 
parte affidavits and letters unverified, were forwarded by 
the ])laintilT. and included in the record and considered and 
us(hI as a basis foi* the decision of December 18, 1925, of 
which (hd'ciidants Ximrod and Hero had no notice until 
jifter the decision of Deceml)er 18, 1925, was promulgated, 
conti-ai-y to the regnlations governing the preparation of 
th(* recoi'd. 

4. That under sections 29 and 30 of said regnla- 
28 tions and the ])ractice before the Department they 
a]’(^ entitled upon a i)ro|)er showing to have th(‘ case 
i-eo|K*n(‘d in orchn* that they may be afforded opportunity to 
complete tin* i-(‘cord aiul show the invalidity of the will. 

5. That nnd(‘r the practice before the Department the de¬ 
cision of the S(MM-etai‘v denving their claim to the (‘state as 
the next of kin and h(*irs at law of the decedent did not b(‘- 
com.e final until thii'ty days after service of a copy of the 
decision upon tliem or their attorney, and that within said 
time th(‘y lil(*d their motion to re()])en and n‘mand tlu‘ casi‘ 
to the Examiner. 

f). That th(‘ a})proval of said will was ])rematnr(‘ly and 
mistakenly made before the expiration of said thirty days. 

7. That decedent, Sarah Tatebdoka, was a comparative 
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stranger to plaintiff, Julia Jandron; that in January, 1923, 
decedent \vas invited to attend a ])arty at the home of the 
])laintiff; that while attending said party she was taken ill; 
that her regular physician was called to attend her; that 
said physician found her in a critical condition jand directed 
that she should he removed to a hospital where she might 
receive pro]')er care and attention which she was not, and 
could not receive in the humble home of the plaintiff; that 
the plaintitf refused to permit her to he removed and there¬ 
upon th(‘ regular physician withdrew from the case and 
plaintiff procured the services of another physician who 
was willing to tn^at the decedent in the homeiof the plain- 
tiff; that plaintiff assumed and exercised entire control over 
decedent, refused to permit her blood relatives to visit or see 
her, holding her in a state of duress; that A\diile she was 
completely under the control of the ])laintiff' and in an en¬ 
feebled state of mind and body, incapable of making a valid 
disposition of her })roperty, plaintiff procured her thumb 
mark to the paper purporting to be herJast will and 
29 testament on the Kith day of April, 1923, and on the 
9th dav of Mav, 1923, decedent died. 

Defendants further say that ])laintiff, Julia Jandron, 
through her attorneys a[)])eared before the Ibdian Bureau 
and in oral argument and by brief o])posed the granting of 
said motio]), and at a time when the record was about to be 
transmitted to the Secretarv for decision this suit was filed 
with the evident pur])ose of ])reventing the Secretary from 
iiKtuiring into the alleged fraudulent action of the ])laintiff 
in the ])rocurenient of said will. 

Defendants further sav that the Secretarv alone under 

* • 

the Act of June 25, 1910, as amcmded by the Act of Febru¬ 
ary 14, 1913, is given exclusive authority to ])romulgate 
regulations governing the determination of heirs and ap¬ 
proval of wills, which regulations when ])roniulgated have 
the force of law; that said regulations were a|)proved by the 
Secretary and ])romulgat(Hl June 19, 1923, and exclusive 
jurisdiction to detc'rrnine the (piestions ])resented by the 
motion to remand the case to the Fxaminer of Inheritance, 
and particularly to determine whether the reciuirements of 
said I'egulations prescribed by him governing the determi¬ 
nation of heirs and approval of wills had been complied 
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Avitli to Ills np])roval, and tluo’obv (l(‘terniino whotluM’ 

liis said a])])roval was mistakenly secured. 

Defendants fnrtlier say tliat ])laintiff lias no standing.' In 
tins Court: that sli(‘ is here' seeking,’ the aid of a Court of 
K(inity to ])revent a t^roper iiKpiiry into Inn* own frandnhnit 
acts and to tlins s(‘cnre ])roperty devised to her nnder a will 
procured by her by duress and fraud. 

Defendants further sav that nnder the law the Secretary 

* • 

of the Interior can alone iiupiire into the matters and things 
])resented by said motion to remand the case to the Exam¬ 
iner to com])lete the record. 

30 Having- fully answered ])laintiff's bill defendants 


in this cause be vacated, that the rule be discharged and the 
bill dismissed. 

JOSEPH XTMKOD, 

ADAM HERO, 

Bv WEBSTER BALLINGER. 

L. E. COREY, 

WEBSTER BALLINGER, 

AfforiK'jfs for Defendant 

Distjuct of Columbia, 

Webster Ballinger, l)eing’ first dulv sworn according to 
law, deposes and says that he is one of the attorneys of rec¬ 
ord for Joseph Nimi'od and Adam Hero; that he has read 
the above and foregoing answer and knows the contents 
thereof: that the matters and things therein stated are all 
shown by the record in the case entitled “In the matten* of 
tlie estate of Sarah Halewind, d(‘ceased allottee No. 20, 
Yankton Sioux Tribe, South Dakota,” on file in the Depart¬ 
ment of the Interior. 

WEBSTER BALLINGER. 


Subscribed and sworn to befoi’e me this 20th day of Octo¬ 
ber, 1920. 

/ [XOTABIAL SEAL.] AMELIA V. ERNSJ\ 

Notary Public, D. C. 
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Decree of Injunction. 
Filed December 15, 1926. 
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This cause coming on to be lieai'd at this term, and the 
defendants having answered the rule to show cause and the 
bill of complaint and the cause having thereafter ])een heard 
upon the l)ill and answer and argued ])y counsel, thereui)on, 
upon consideration thereof, it is this the 15 day of Decem¬ 
ber, 1926, ’ 

Adjudged, ordered, and decreed as follows, viz: That the 
defendant, Hubert Work, Secretary of the Interior be and 
he hereby is enjoined and restrained from cancelling, re¬ 
voking, or otherwise disturbing the approval'given to the 
Will of Sarah Tatebdoka, or Sarah Halewind, by the Secre¬ 
tary of the Interior under date of December l8, 1925; and 
that the defendants, Hubert Work, Secretary of the In¬ 
terior, and (diaries 11. Burke, Commissioner of Indian 
Affairs be, and each of them and they hereby!are enjoined 
and commanded to execute and administer the Will of said 
Sarah Tatebdoka, or Sarah Halewind, as approved on De¬ 
cember 18, 1925, in accordance with the law, aiid the regula¬ 
tions promulgated thereunder, relating to the 'Settlement of 
estates of Indians dving testate. ; 

And the plaintiff shall have her costs to be;taxed by the 
Clerk against the defendants. i 


Bv the Court: 


O. I\. as to form. 

(). H. GKAVPIS, 

Atti). for Jlefts. 


WILLIAM ;H1TZ, 

Justice. 
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Ill tlie (’onrt ot* the District of C^ohimhia. 

Ill K(inity. 

Xo. 4(;()38. 


Jth.ta Jaxdrox, Greenwood, S. D., PlaintiiT, 

vs. 

IlriiERT Woi:k, Secretary of the Interior, et al. 

The President of th(‘ Piiited States to Julia Jandron, 
Greenwood, South ])akota, Greetini;': 

Von are hereby cited and admonished to be and ai>])ear at 
a Gonrt of Appeals of the District of Golnmbia, upon the 
docketine,- the cause h(‘rein, under and as directed bv the 
Pules of said Gonrt, ])nrsnant to an A])peal from a deciH'e 
entered in the Supreme Gonrt of tin* District of Golnmbia, 
on the Ibthday of December, lh2(), wherein Joseph Ximroad 
and Adam Tbn'o are Ajipellants, and yon are Appelle(‘, to 
show cause, if aiiv theri* lx*, whv th(‘ (h'cree renderixl 
a.i^^aiiist th(‘ said Appellants, should not be corrected, and 
why s])e(‘dy justice* should not be done to the jiarties in that 
behalf. 


Witness tin* Ilonorabh* Walter I. Mc(\)y, CJiief Justice of 
the Supreme* Ge)nrt e)f the* District e)f Geiinmbia, this 27 elay 
e)f Decemlier, in the* V(*ar e)f e)nr Leirel e)ne‘ the)nsanel nine* him- 
dred and twentv-six. 

[Seal Sn}jre*m(* (\)nrt eif the District e)f CVilnmbia. | 

FHAXK F. (WXXIXGIIA.M, 

Clvrky 

P>y W. W. MAG FALL, 

Asst. G/e' 


Service of the above Gitation acce])te*el this 2S elay ot* 
December, 192(1. 

GFOPGF M. WILMKTII, 

Att()r)iei) for Ap/jelh'i'. 


Filed Dec. 29, 192(1. Frank F. Guimingham, Glerk. 
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'*>-!!* [ Kiidorsed:] 10. Xo. 4()0d8. K(iiiity.: Julia Jaii- 

droii, (jtrevnwood, S. I)., Idaiiiliir, vs. Hubert Work, 
Secretary of Interior, et al.. Defendants. Citation. Issued 

-, 1926. Served co])- of the within Citation on- 

-.-, ^larshal.-, Attorney for Appel¬ 
lant. Filed Dec. 29, 1926. Frank F. Cunningham, Clerk. 
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December 29, D)26.—Undertaking on appeal for $100 ap- 

])roved and filed. I 

( 

Assi()H}H(‘]its i)f Knur. i 

i 

Filed December 29, 1926. 


# 
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1. It was error to liold tliat the suit was not ])rematurely 

brought. ' 

2. It was error to liold that the provisions of the Act of 
June 2."), 1910, (.*16 St at. L. S.').')), as anunuled by the Act of 
February 14, 191.*!, (.‘IT Slat. L. 678), divested tlie Secretary 
of the Interior of power or authority to detertnine whether 
tlie regulations governing the tletermination lof heirs and 
the apjiroval of wills had Ixh'ii compli(‘d with; ])rior to the 
a])proval of the will, and whetlitu’ tli(‘ a])proval was made in 
violation of saitl regulation and without authority of law. 

3. It was error to hold that the Secridary of the Interior 
was without ])ower or aaitlioi'ity to determine whether under 
the rules of ])ractic(‘ governing ])rocedure before the De- 
])artment, the approval of the will could havg been validly 
made before tlu' expiration of thirty days fi*ora the date the 
decision was signed and s(‘rved upon a])pellants, holding the 
will foi* a])])roval. 

4. It was error to hold that the provisions 
June 2.”), 1910, (.‘>6 Stat. L. 8.").’)), as amended by the Act of 
February 14, 191.*) (37 Stat. L. 678), divested the S(‘cretary 
of th(‘ lnt('rioi‘ aft(‘r oiu* yiair fi’oin tlu'deatli of the testatrix 
of any ])()wer or authority to in([uire into tlie fi*audulent 
])rocur(‘nu‘nt of th(‘ will by ])laintiff or fraud ])racticed by 
the ]>laintiff, in securing the approval of the|will and that 


of the Act of 
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said limitation did not ('omiiKMu-o to run from tlie discovery 
of the fraud. 

o. It was (‘rroi- to lioKl tlial tlu‘ court liad jurisdic- 
34 tiou to (‘nt(‘r auv decian' other than one dismissing* 
tlie Bill. 

6. It was (‘rror to dmiy d(‘fendants' prayer to dismiss 
plaint iff’'s hill. 

L. K. (X)KKV, 

WKBSTEK BALLINGEK, 
Affonir/js for Defendants Xinirod and Hero. 

AjtpeUanfs' Designation of the Reeord. 

Eiled December 29, 1926. 

^ ^ # # 


The clerk of said court will |)lease transcribe and certify 
as the Kecord on Appeal in the above entitled cause the fol¬ 
lowing : 

1. The Bill of Complaint and Exhibits one, two, three and 
four. 

2. The Buie to Show Cause. 

3. Answer of defendants, WoiL and Burke to Buie and 
Bill. 

4. Plaintiff’N motion for })ermaiient decree of injunction 
and supporting affidavits. 

5. Motion of deBmdants, Jose])h Nimrod and Adam Hero 
to intervene. 

6. Order allowing defendants, Nimrod and Hero to in¬ 
tervene. 

7. Joint answer of defendants, Joseph Nimrod and Adam 
Hero to Buie and Billl. 

8. Einal decree signed D(‘ceml)er lo, 1926. 

9. Memorandum of ap])eal bond approved and filed. 

10. Citation to Plaintiff and service thereof. 

11. Mem. dated Dec. 30, 1926, signed ])y “Wilmeth,'’ re¬ 
questing designation of additiomd parts of i*ecord. 

12. Assignment of Error. 

13. This Designation of the Becord. 

AVEBSTEB BALTJNGEB, 

L. E. COBEY, 

Attornegs for Defendaiits Nun rod and Hero. 
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Service of copy of tlie a])Ovc and foregoing: designation 
of the record accepted tliis 28tii day of December, 1926. 

I 

SAMUEL T. AXSELL, 
GEORGE M. WILMETII, 

Attorneys for Plaintiff. 


Plaintiff \s Dcsignatiffn of the Record. 

Filed Januarv 20, 1927. 

* # # * * * ; 

December 30, 1926. 

Memorandum for Mr. Ballinger. ^ 

! 

As per our phone conversation, 1 wish you would kindly 
include in your Designation of the Record the following: 


1. Exhibit Xo. 4 to Plaintiff’s Bill of Complaint. 

2. Plaintiff’s ^lotion for Permanent Decree of Injunction 
and supporting affidavits of General Ansell and myself. 

3. Order, if any, denying tliis motion. (We have re¬ 
ceived no notice as to the disposition made of it.) 

Coi^ies of motion and affidavits referred to ill Xo. 2 above 
are enclosed. They were not served upon you because at 
the time of tiling you were not a party to the action. 

A Happy and Prosperous X'ew Year to you. 

Sincerely, ' 


WILMETII. 
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Supreme Court of the District of Columbia. 


United States of America, ; 

District of Columhia^ ss: ; 

I, Frank E. Cunningham, (derk of tlie SuY)reme Court 
of the District of Columbia, herebv cert if v the foregoing 
j)ages numbered from 1 to 35, Ixith inclusive; to be a true 
and correct transcri]it of the record, according to directions 
of counsel herein tiled, co])ies of which are made part of this 
transcript in cause Xo. 46038 in Ecpiity, whergin Julia Jan- 
dron is Plaintiff and Hubert Work, Secretarv of the In- 
terior, and Charles H. Burke, Commissioner of Indian 
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Affairs, aro Di^fcMulaiits, as tlio sanu‘ roniains iqion the files 
and of record in said Couii. 

Ill testinioiiv wliereof, I luMaaiiito subscribe mv name and 

• • 

affix the seal of said Court, at the City of Wasbington, in 
said District, this l21st day of March, 1927. 

fStad Sn])rem(‘ Court of the District of Columbia.] 

FKAXK F. CT^XXIXGITAM, 

Cleric, 

ByALF. G. BUIIKMAX, 

Asst. Cleric. 


Endorsed on cover: District of Columbia Supreme Court. 
X’o. 4579. Joseph Ximrod et ah, appellants, vs. Julia Jan- 
dron. Court of A])])eals, District of Columliia. Filed Mar. 
23, 1927. Henry 5V. Hodges, clerk. 
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APEIL TERM, 1927. 


No. 4579 


.JOSEPH NIMROD and ADAM HERO, Appellants, 

i 

VS. ; 

JULIA JAXDROX, Appellee. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

Sarah Tatebdoka, or i\lalewiiid, a member !of the 
Yankton Sioux Tribe, was allotted land on the Yankton 
Sioux Reservation, South Dakota, under the Act of 
February 8, 1887 (24 Stat., 388; Rec., 7). llay 9, 
1923, said allottee died at the ag'e of 76 years, leaving* 
restricted real and personal property consisting of a 
part of the lands originally allotted to her and the 


Ip 
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proceOcls dorived rrom tiu' pai'l sold (Kec., 7). Ap- 
p(*liaiits are tlie next of kin aiul heii's at law of de¬ 
cedent. Appellee is wholly unrcdated to decedent. 
In April, the examiner of inheritance in charge 

of ])robate work on the Yankton Sioux Keservation 
ectve notice that on a dav certain therein iiannHl, a 
liearing would he lu'ld ti) d(.d(‘rmin(' the lunrs of said 
allottc'c, dcceast‘d, pursuant to regulations ap])roved 
hv the Si'cretarv .June Id, issued under the au- 

ihority contained in the Act of June 27), lt)l() (!^>G Stats., 
.Soo), as amended hy th(‘ Act of February 14, 191.*^ (37 


Slats., ()7S-.9), governing- the determination of heirs 
and the a])])roval of wills of deceased restricted In¬ 
dian estates (Kec., 24). At said hearing a paper 
writing ])ur])orting to be the last will and testament of 
the deccnlent dated A])ril 1(). 1923, was offered by ap¬ 
pellee, wliich ])ur])orted to devise the bulk of dece¬ 
dent'si (‘stat(‘ to ai)])ellee. A])])ellants ])rotested the 
alleged will. Ax])])i‘llee offei-ed evidence in support of 
the tdleged will. A])pellants, heirs at law and next of 
kin of decedent, offered only a part of their evidence, 
and the hearing was continued until the 8th day of 
Xov(*mb(u-, lt)24. On tin* latter date appellants were 
})ieseni with theii- attoi-ney prepar(‘d to offer further 
(*\'idence sIh/a big. oi- t(‘nding to show, the invalidity of 
the will aiid the fi-and })i’a('ticed by a|)])ell(‘(‘ in its ])ro- 
curement. AVhen tin* hearing was reconvened, at the 
re(|uest of counsel foi* app(hle(‘, tin* taking of further 
testimony was continned by stipulation ap])i'oved ])y 
the examimu* until th(‘ next t(U’m of the examiner at 
the \ankton Agency (R(‘c., 2o-2G). Thereafter conn- 
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sel for appolloe orally advised the examiner that no 
further testimony would he offered in support of the 
will by appellee (Kee., 20). Thereupon the exarhiner 
of inheritance orally informed counsel for appelilants 
of the notice he had r(?ceived from counsel for a])- 
X)ellee, and findlun’ v(‘rbally informed counsel for ap¬ 
pellants that he, the examiner, ‘'deemed it useless to 
take further testimony, as he was thoroui>-hlvi con- 
vinced of the invalidity of the ])urported will, the |same 
having;’ been obtained by” ap])ellee. 'M)y fraud. 

Section 35 of said ree,'ulations i;-overninii’ the|"d(‘- 
termination of heirs and a])i)roval of wills’’ provided. 
(Rec., 24-25) as follows: 


"Sec. 35. The examiner, su])erintendent, or 
other officer, before snbmittini;' a will, ; shall 
wqiiire iufo the mental campefoiri) of the 

IiuJian; the circui)0'^fa}icrs atfriuVnif] execoi- 
fion of the u'dl; the liffluenres icliich induced its 
execufi(o/ ; and the names of those entitled to 
share in the estate under the State law of de¬ 
scent; and where the distribution proposed by 
the will is contrary to the laws of the State in 
which the testator resides, and the estate iis dis¬ 
posed of in whole or in part to a person or per¬ 
sons who would not otherwise inherit, the best 
available evidence should be obtained as to the 
reasons for such action. Tf the testator is liv- 
ini>-, his own affidavit as to tlie reasons for dis- 

7 I 

inheriting,' the natural or lawful heirs should be 
obtained. In the absence of some exce])tionally 
good reason for contrary action, the depart¬ 
ment will re(pure the testator to follow the law 
of the State in which he resides and where tlie 
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pro])erty is located. The competency of all dev¬ 
isees and le.e-atees to manage their own affairs 
should be investigated, and note should be made 
if any beneticiary under the will is a white per¬ 
son not of Indian blood. The examiner or super¬ 
intendent in submitting the will of a deceased 
Indian should makr a s-pccific rf'coiniHcn/iafioif 
as to ivlicthcr fJir icill sltoidd be approved or 
disapproved bp the Secretary^’ 


Thereafter and without further notice the examiner 
closed the record and forwarded the same to the Com¬ 
missioner of Indian Affairs, accompanied by a strong 
report recommending that the will be disapproved and 
that appellants be found to be the legal heirs and next 
of kin of decedent and entitled to take the entire 
estate. The record transmitted was silent with refer¬ 
ence to said verbal notice given the examiner by coun¬ 
sel for appellee, was silent with reference to said ver¬ 
bal notice given counsel for apj^ellants by the examiner, 
contained no explanation of the failure to take further 
testimony after the continuance of the hearing on Xo- 
vember 8, 1924, until tin* n(‘xt r(‘gular term for hear¬ 
ings to be held bv the examiner at the Vankton Agcnicv, 
contained only a ])ai‘t of the evidence before the t*x- 
aminer, and did not c<nitain tlu* (‘omph^ti* evid(‘nc(‘ 
available of the circumstances attendant upon the 
execution ol the will. Section dfJ of said ri'gulations 
governing the “deteianination of ludrs and ap]>roval 
ot wills” (Kec., 27, 2S) ])i-o\'ided as follows: 

‘‘Sec. 26. X"o will executed in conformitv with 
the above act of Febiaiary 14, 1912), shall be 
valid or have any toi'ce or ettVet so far as it 
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relates to property inuler the control of the 
United States, unless and until it shall Qiave 
been approved by the Secretary of the Interior, 
who may approve or disapprove the will af\tcr a 
(lur auf! proper Jicarhip to determine the heirs 
to the estate of thu testator or testatrix :shall 
have been held, rtMpiircul notice of such heariiiii; 
first havine,- l)een i>‘iven to all persons interested, 
includiiiii- the i)resumptivu leii'al heirs, so far as 
they may be ascertained, cDid at which hearing 
the eireinnstanees attendant upon the execution 
of said irifl shall hare heeii fidlg sltown hg 
j)rop<‘r and credible testnnon/j, and after the 
legal heir or Jadrs hare had annple opportunity 
to object to the will and its approval.'' ; 


Upon the silent incomplete record the Commission¬ 
er’s ofhee, under date* of l)ec(.'m])er 15, 11)25, disre- 
U'arded the rc'commeiuladions of the examiner aiul sub- 
mitted a tlraft of a decision ft)r the Secretary's a^)- 
proval, holding- the will for approval accompanied by 
the record. Decembtu* IS, 11)25, the Secretary ap- 
])roved the draft of tlu‘ decision t)repared by the (Com¬ 
missioner and on the same day noted his approved on 
the will (Kec., 7-15). 

Sections 21) and 50 of said regulations (lU, 29' 50) 
provided as follows: ; 


“S(‘c. 29. Where an interested party believes 
that his interest has not been properly pro¬ 
tected he may apply for a reopening of theicaso 
l)y submitting through the examiner who ])assed 
on it, or, in his absence, through the supprin- 
teiuhuit of the ag('ncy, to the C’ommissioner of 




Indian AlTairs a ('()])y of all aflidavlts, vocords, 
()!■ ollior ovidoiU'O n])on which h(‘ lahics for a re- 
o])(‘nini;-, at the sanu‘ tinu‘ s(*rvin,i;- a coi)y of the 
same npon tin* advci'se ])arties." 

' “See. do. h'h(‘ adv(‘rs(‘ ])arti(‘s will tlnni l)e 
i^ranted lo days aft(M* tin* rc'ccn'pt of tin' afore¬ 
said notic(‘ or motion for rchunirini;', and copies 
of (‘vichmee and tc‘stimony submit led, in which 
to lih‘ a brit*f. Tin' ])arty makin.e,' the motion 
will tluni b(* i:,rant(‘d lb da vs in which to tile a 
brief in b(*half of his contiUition, nnh‘ss a ])i‘ima 
facie case' has not bc‘en mad(‘ out in sn])])ort of 
tlu‘ ai)plicant's motion:”. 

On th(‘ 12th day of Jannai’y, 102(1, a])]X‘llants tiled a 
motion in the di<*])artment, sii])])orted ])y evidence in 
pi-o])(‘r form (liec., 27), to rc‘o])en and remand the case 
to th.e examiner of inlunatance to com])h‘te tlie r(‘cord; 
said motion beinu' i-onnded npon (1) fraud in the ])ro- 
cuiamient of tin* will by ap])elh‘e; (2) the ])remature 
closini;' of the* ri'cord by the examiner without com])li- 
anci‘ with tin* reiiillations, and (2) the ap])roval of the 
will, b:ised upon the d(‘cision of December IS, lt)2b, ])e- 
fore said decision bc'came tinal und(‘r tin* reii'ulations 
H-overnii:;U' tin* ))rocedure in such niatt(‘rs (Def. AVork’s 
Ans., ]h.*('., lb: Applnt's. Ans., Dec., 2S-20; A])ple’s 
l\‘t., Dec., 4). I)iU‘ sc'i'vice thereof was made and, 
tliereaftei*, at)pelh*e appeared by counsel ])efore the 
dei)artmenl in oi-al ai\e.-nnient and by brief oi)posed the 
^'ranting of said motion (Ap])lnl\s. Ans., liec., 22; 
A])ple’s Bill, Dec., 4). 

AVhile tlie case was ]>endin';' before the department 
for decision, a])i)elh*(* tiled a i)ill in the Supreme Court 
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of the District of Colnml)ia. (Rec., 29), naming the; Sec 
retary of tlie Interior and the Commissioner of Iiidian 
Affairs as parties defendant, reciting the hare ap- 
]')roval of tile will by the assistant secretary, tlfe re- 

j 

opening and reconsidei-ation of I lie case by the depart¬ 
ment, the failure and refusal of the Commissioner of 
Indian Affairs and the Secretary of the Interior to dis- 
tribute the estate of the decedent in accordance iwith 
the terms of the will, alleging that tlie Secretary was 
without authority to canc(‘l or revoke the approval of 
said will and without right or authority to withhold 
the distribution of said estate in conformity witli the 
provisions of the said will, asking the court to restrain 
and enjoin the Secn-etary and Commissioner from,can¬ 
celing, I'evoking, or otluu'wise disturbing the a])proyal 
given to said will, and re<iuiring them to administer 
the estate in conformity with said will. A rule to show 
cause was issued upon the Secretary and Commis¬ 
sioner, who answered the rule and bill (Rec., 15). 
Hearing was had on the rule, and the trial judge an¬ 
nounced that he would grant an injunction jxnHlcnt 
lite. Thereu|)on apt)ellauts moved the court for leave 
to interveiK* and to file tlieir answer to the bill (Rec., 
19). Further lu'aring was had on the rule and motion 
to intervene, the coiii’t granting a])pellant's motiojii to 
intervene, and, it a])peariug fi‘om the bill and answers 
that more than one year had elapsed after the death 
of the allottee and before the ap])roval of the will on 

i 

December 18, 1925, the court tliereu])on held that^ un¬ 
der Section 2 of the Act of dune 25, 1910 (Mb Stats., 
855), as amended by the Act of February 14, 191M (M7 
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Stats., r)7S-i))- Socrotiivy exhaustod liis aiitliority 
\v 1 k ‘11 ]k‘ anixc‘d liis a])pr()val to tho will, and that thero- 
aftco’ ho liad no jnrisdiolion or ])ow(*r to S(*t aside the 
a])])roval for any c*ans(‘, and enl(M’ed a hnal de(*rt‘e on- 
joinini;' and restrainiiiLi’ t]u‘ (hhVndants, tlu' Coininis- 
sioiun* of Indian Affairs and llu' Seerihary of the In- 
terioi-, from j)ro('t‘edini;- fni'ther with the case or from 
distnrhinii- the a|»j)roval of the will. From said decree 
an appeal was pros(‘cnted to this (A)urt, the following 
co’i'ors heinii' assie'ned: 


Assignments of Error. 


1. It was cn-roi' to hold that the suit was not ])rema- 
tni-c'lv ])roimht. 


2. It was error to iiold that the provisions of tlie Act 
of June 27), IPIO (.‘Ifi Stat. L., Soo), as amendcul hy the 
Act of FcOnaiary 14, (2>7 Stat. L., d7S), divested 

the Secrc'tary of tile Interioi* of pow(‘r or authority to 
dei(*rmine whether the re.e’nlations goveiming the de¬ 
termination of h(‘ii-s and the approval of wills had 
been com])lied with prioi- to tlie approval of the will, 
and whetliei* the a|)pi'oval was made in violation of 
said I'ea'iiJation and without anthoritv of law. 


M. It was (*]'r()i- to hold that the Secretarv of the In- 

% 

lerior was without powei* or authority to determine 
wh(‘thei', under tin* rules of j^ractice governing pro- 
cedni'e hefoi'e the de])ai-tm(*nt, the ap})roval of the will 
could have l)e('n validly made hefoix* the expiration of 
thirtv da vs from the date the decision was signed and 
S(‘rved u]>(ni api)(*llants, holding the will foi- approval. 
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4. It was error to liold that the provisions of the 
Act of June 2o, 1910 (JO Stat. L., 8oo), as amended l)y 
tlie Aet of Fel)ruary 14, 1913 (37 Stat. L., (>78), di¬ 
vested tin; Seeretarv of tlie Interior after one'vear 
from the death of tin; tcstati'ix of any })ower ot* au¬ 
thority to iiHiuii‘e into the fraudulent ])rocuremeUt of 
the will by ])laintiffs, or fraud practiced by the |dain- 
titr in securing the a])proval of the will, and that said 
limitation did not commence to run from the discoverv 
of the fraud. i 


5. It was error to hold that the court liad jurisdic- 
:)n 
bill. 


tion to enter aiiv decree other than one dismissing the 

^ V 


6. It was error to deny defendants’ prayer to dis¬ 
miss plaintilfs’ bill. | 

ARGUMENT. 


The land was allotted to Sara 'ratelxloka under the 
Allotment Act of Fe])ruary 8, 1887 (24 Stat. at L., 388). 
The legal title to the unsold portion of the allotnient 
is in the ITiited States, which also holds the funds re¬ 
ceived fi-om the ])oi‘tion sold as restricted Indian 
money. By a series of acts (Sections 463 aiu^ 4G5 
U. S. K. S.; Act of May 8, 19()(), 34 Stats, at L.,:182; 
Act of June 23, 1910; 3>() Stats, at B., 83.3; Act of d"\d)- 
ruaiw 14, 191.3; 37 Stats, at L., 078-9), Fongress con- 
tided to the Secretary of the Intei’ior c.ccli(sire co'nirol 
over all restricted proi)erty of Indians held in trust by 
the United States and over the determination of heii's 
of deceased Indians possessed of an interest in ;such 
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]')roperty and ov(*r tlK‘ disposition ot* such ])ro])C‘rty ])y 
will, Illansot r. Cardin, 2o() T. S., .‘110; Moon r. Tail, 
‘270 V. S., ‘24.*), and cases llun-cin cited. This is con¬ 
ceded, hut it is claimed hy a])pelh*e, and the claim sus¬ 
tained hv the court below, that hv S(‘ction 2 ol* the Act 
of February 14, 101.‘), supra, the Secretary's adminis¬ 
trative power ov(‘r the will and the c‘state of the testa¬ 
trix was comph*t(4y exhausted by the approval affixed 
more than om* year after the death of the testatidx, and 
that thereafter the Seci-etary possessed no power to 
iiKpiii’e into the rei^'ularity or the validity of said ap- 
])roval, or the validity of the will. It is clainu‘d hy 
a])])ellants that Section 2 of said act contains no such 
limitation on the power of the Secretary. The section 
in (luestion ])rovides as follows: 

“Sec. 2. That any ])ei-sons of the ai!.‘e of 
twenty-one years haviiii;- any ri.^•ht, title or in¬ 
terest in any allotment held under trust or other 
patent containin';' rc'Sti'ictions on alienation or 
individual Indian moneys or other j)i'o])erty 
held in ti'ust hy the United States shall have the 
ri;;ht ])rior to tlu* expiration of the trust ov re¬ 
strictive pei’iod, and l)efoi'e tlie issuance of a 
fee simj)le ])atent or the removal of restrictions, 
to dispose of such ])i'operty hy will, in accord- 
aiice with r(‘;;'ulations to he* ])r(‘scrilK‘d hy the 
Secj'etarv of the Intcu'ior: Pror'ahu/, Im/rcrcr, 
That no will so executed shall he valid oi' iiave 
any foi'ce or (dfect unl(*ss and until it shall have 
been ap))r()V(‘d hy the S(‘cretarv of tlu‘ Intcu'ior: 
Prorifh'fl /'/(r/licr, That th(‘ Sc'cretary of tlu‘ In- 
t(*rior may a])prove or disapprove the will either 
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before or after the death of the testator ,in 
case icJierc a ivill has been approved ai\d if is 
siibseqaeufli) discovered that there has been 
» fraud in connection ivith th(' execution or pro- 
curoiicnt of the ivill, the Secretarp of the In¬ 
terior is hendfij authorized ivith in one ijcdr after 
the death of the testator to eaneid thi' appruval 
of the ivill, and tlie property of tlie testator shall 
thereupon descend or l)e distributed in accord¬ 
ance with the laws ot‘ the State wherein the 
property is located: Proviflcd further. That the 
a])])roval of the will and the death of the testator 
shall not operate to terminate the trust or re¬ 
strictive ])eriod, Init the Secretary of the In¬ 
terior may, in his disci'etion, cause the lands to 
be sold and the money dei'ived therefrom, or so 
much thereof as mav l)e necessary, used l‘or the 
benetit of the heir or heii's entitled thereto, re¬ 
move the restrictions, or cause patent in fe(‘ to 
be issued to the devisee or devisees, and ])ay the 
moneys to the legatee or le^’atees, either in 
whole or in ])art, from time to time, as he may 
deem advisable, or use it for their benetit.’^ 
XoTH.—Italics supplied by counsel. ; 


The assignments of error will now be considered in 

O I 

their logical se(pience, not in the numerical order 
assigned. 

Assignment of Error 4. 

j 

In construing Section '1 of the amendatoryiAct of 

I 

February 14, IDld, supra, resort may be made to every 
part of that act, to the Act of IblO, sujira, of which it 
was amendatory, and to the Act of IIHK), supra, all ot 


j 

i 
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said acts l)ciau- in pari mairria. Tor tlie ])urp()sc of 
ascertaiiiiiiii' tlu‘ K‘ii'islat ivi* ini (Mil ion, which is tlio im¬ 
perative iiKpiiry in all (-ases where' provisions ai'e arn- 
])ii;nons or iiK-onsistenit, Kohlsaat /*. Mnrphy, DO U. S., 
Idd; *24 L. hid., at S4(). In Ih'ydeiifeldt r. Daney, 93 
U. 8., (i34, the coni't states the* rnle as I’ollows: 

“If a lite'i'al inti'rprelation of any ])arl of it 
wonld operate nnjnstly, or lead to absurd re¬ 
sults and he conti*arv to the e'vident meaniin^’ of 
the act taken as a whole, it will he rejected: and 
there is no better way of discoverini** tlu' true 
meaniuii' of a law, when there are expressions in 
it which are reiuU'i-ed aml)ie,-uous l)y their con¬ 
nection with other clauses, than l)y consid(‘rini;’ 

the necessitv for it and the causes which induced 

* 

the leii'islatlire to })ass it." 


'Idle intent and ])ur])ose of (k)ne,-ress in the enact¬ 
ment of the Act of June 2.'), 1910, supra, was to safe- 
^uuard, protect and secure the property of deceased 
inconpieteiit Indians to tlit'ir lawful heirs or devisees. 
To effectuate this ])olicy the Secretary of the Interior 
was giv(*n exclusive control over the estates of incom- 
jietc'nt Indians and ovi'i* the ascertainnu'iit and deter¬ 
mination of their lawful heirs and all wills that mii^'lit 
he made' hy them distiosin^L;' of their restricted prop¬ 
erty. In the case at lair, as in })i*actically every case 
cominu' before the Secretarv und(*r the aiiU'iidatorv 
Act of ItnO, supra, tin* will was not presented to him 
for apju'oval or i‘ejection until loni;' after tiu' exiiira- 

tion of one ^'ear from and after the diaitli of the testa- 

* 

trix. On April 12, 1919, the detiartmeiit, in the Luke 
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While case, construed the ])i'ovision appearin’;' in Sec¬ 
tion 2 ol‘ the Act ol' 11)13, supni, viz.: 

I 

‘^and in case where a will lias been approved, 
and it is subse(inently discovered that there has 
been fraud in connection with the execution or 
lirocurement of the will, the Secretary of the 
Interior is hei'ebv authorized, within one vear 
after the death of the testator, to cancel the a])- 
proval of the will,” 

1 

as follows: i 


‘‘This section refers to a will approved before 
tlie death of testator. Otluu'wise a will at)l)roved 
one vear or moi'e after death of testator could 
not ])e set aside for fraud.” 


(See certified cojiy of said opinion filed with the clerk 
of the court and iirinted as an exhibit to this brief.) 
As there is no doubt that the anieiidatorv Act! of 1913 
was the sug'^-estion of the department, tlie ck)nstruc¬ 
tion by the department of this ])rovision shortly after 

I 

the act took effect is of assistance, if not demonstrative 

' ! 

criterion, of the meanini;- and ])ur])ose of said pro¬ 
vision. Swi^ard r. Maker, 229 U. S., 1S7: 37 L. Kd., 
1143; 33 Sup. ft. Kep., 947); Jacobs r. Prichard, 223 
U. S., 200; 3() L. Md., 403; 32 Sup. ft. l\ep., 2S9; 

United States r. ferecedo Henna nos y C'ompiinia, 209 
U. S., 337; 32 Ij. Md., S21 ; 2S Suj). ft. Ke])., 332. This 

t 

construction continued for about ten vears. ITiless it 
is clearly erroneous, a loni;-continued, uniform con¬ 
struction of an act substantially contemppraneous 
with its enactment is sufficient uround to rei^ard the 
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({uostion ns settled, under the well-established doetrine 
that, in eas(‘s of doubt, the executive ])ractico will be 
tn'at(‘d as tlu‘ true const ruction of the act, Kdward's 
L(‘sse(‘ i\ Darby, 1*2 AVlu'at., 2()(); ]>rowu r. Tuited 
Stat(‘s, 112) U. S., r)()S: ruit(‘d States r. Hill, 120 U. S., 
1()!)-1S2; Tuited States r. Heah‘y, KiO lb S., 1Mb. On 
A])ril 10, 1025, the d(‘])artnieut, in the case of Ohanwi- 
cib(U‘7A‘wiu, Probate Xo. 75, 124-10, apparently over- 
rulcHl the construction ])laced ipx)!! said section in the 
Luke White case*, and since said Iatt(‘r date the con¬ 
structions of this ])rovision have been conflictin,iLj,‘. 

Oounsel for ap])c‘llaiits submit that the rulini;* in the 
Luk(‘ White case correctly construed the provision in 
Section 2 of tin* Act of lOlM, but that, if that construc¬ 
tion is not sustainable, then the uniform rulinj;’ that 
statutes of limitation do not commence to run in cases 
of frau(buntil after the dis(‘Overy of the fraud a])])lies. 
Lln‘ case of Kxploration Pompany r. United States, 
247 U. S., 4M5, is directly in ]a)int. In that case patents 
had issued t(' tJie lands in suit in 1902, and the lands 
had been conveyed to the Exi)loration Company by the 
j)atente(‘s. In lfH)9, and seven years thereafter, tlie 
Uiiited States brouiiht a suit to cancel the ])atents on 
the 141 'ound of fraud. The Exploration Com])any 
})leaded Section 8 of the Act of March M, 1891 (2G 
Stats, at L., 1099), as a complete bar. Section S pro¬ 
vided as follows: 


“That suits by the United States to vacate 
and annul any })atent heretofore issued shall 
only be bi'ou.u'ht within five years from the i)as- 
sa^e of this act, and suits to vacate and annul 
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patents hereafter issued sliall only l)e broni»lit 
within six vears after the date of the issuance 
of such patents.” 


The ('oui*t, commencing- at page 446, rejects the con¬ 
tention of llie M\i)loration ('ompany, and says: 


i i 


As averred in tlie ])ill, and fouiuh by the 
courts, the frauds were concealed until after 
six years had e]a])sed fi*om the issuance of the 
])atents: ‘After it was sui)posed the statute of 
limitations had barred any action, theipartici- 
])ants in the fraud talked vei'y fr(‘ely, telling the 
truth when it was thought it would do no harm.’ 
It is the contention of the a])pellants that the 
statute was intended to bar all actions after six 


years from the date of the issuance of the pat¬ 
ent; that if for six years the Governrnent has 
failed to discover the fi’aud, no matter what its 
diligence in that respect may be, its action 
against the guilty parties is forever baiTed, juul 
thev mav hold in securitv the lands thus ob- 
tained bv i>-rant from the United States bv 
means of fraud pei'petrated in defiance of its 
laws enacted for the dis})osition of the pu])lic 
domain. We are unable to agree with this con¬ 
tention. We think the true rule is established 
in Federal jurisprudence by the decision of this 
(\)urt in Hailey /*. (Hover, -1 Wall., .‘>-12; 22 L. 
Fd., 6M6. In that case a (piestion was presented 
under the Bankruptcy Act of 1867 (14 Stat. at 
L., 517, chap. 176), which ])rovided that no suit 
at law or in eipiity should be maintained by or 
against an assignee in bankruptcy, or by or 
against any ])erson claiming an adverse inter¬ 
est, touching the property or rights of property 
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of llie l)ankni|)t, in any court wiiatevcr, unless 
tlu‘ same should be broim'lit within two vears 
from tlu‘ time the cause of action accrued for or 
ai;ainst tln^ assiifiiee. Tlie action was hroui^'lit 
to s(*t asi(h‘ a convevance on the i^'roiind of 
fi'and. Amoni;- other tldnii’s, it was chari;-od 
tliat tile bankrupt. Ids wife, son, and father-in- 
law, bcdiii;- delkmdants in the case, ke])t secret 
their f]*audulent acts, and endeavored to con¬ 
ceal them from the knowledi»‘e of both the as- 
siu'iiee and of Winston Com])any, a creditor 
tiroving- a debt, whereby both were prevented 
from obtain!Hi*’ anv sufficient knowled^'e or in- 
formation thereof until within the previous two 
yeai’s, and that, even np to the time suit was 
institut(‘d, th(‘y liad not been able to obtain 
(447) full and jiarticnlar information as to the 
fraudnleiit disposition made by the bankruiit of 
a lari;e jiart of his property. A i^’eneral de- 
mui'rer was tiled to the bill on the ^i*'round that 
the suit was not brought within two years, as 
reiiuired liy the statute. It is thus apparent 
that no attenpit was made to ])rosecute the ac¬ 
tion within two vears from the time the same 

% 

accrued. It was contended that the statute was 


inljiei'ative; that it made no e.\ce})tions, and that 
the action was c<mse(iuentiy barred by limita¬ 
tion. This Coin1, after a full review of d(;ci- 
sions, Knglish and American, decided that, not¬ 
withstanding the positive terms of the statute, 
it did not begin to run until after the discovery 
of the fraud. In the course of the o})inion, Mr. 
Jnstic(* Miller said: ‘They (statutes of limita¬ 
tion) were emicted to j)revent frauds; to pr(‘- 
vent paidies from asserting rights after the 
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lapse of time had destroyed or impaired the 
evidence which would show that such rie:hts 
never existed, or had been satisfied, transferred, 
or extinguished, if they ever did exist. To hold 
that by concealing a. fraud, or by comihittiiig a 
fraud in a manner that it concealed itself, until 
such time as the party committing the fraud 
could plead the statute of limitations to ])rotect 
it, is to make the law which was designed to pre¬ 
vent fraud the means ])y which it is made suc¬ 
cessful and secure.’ : 


* 


* 




“Bailev v. Glover has never been overruled 
nor modified in this (’ourt and has lieeii a])- 
])roved and followed” (citing numerous cases). 

Tu Lane r. United States, 1241 V. S., 201, tlie Secre¬ 
tary found certain persons to be the heirs of Tiel)ault, 
a deceased AVinnebago Indian. The finding was made 
under Section 1 of the Act of 1010, which provided 
that the decision of the Secretarv ‘‘shall be final and 
conclusive.” Thereafter the S(‘cretary, upouithe sub¬ 
mission of evidence that the tinding made by him was 
erroneous, reopened the case. Thereupon the persons 
previously found by the Secretaray to have been the 
lawful heirs of Tiebault brought mandamus Iproceed- 
ings to reipiire the Secretary to administer the estate 
in conformity with his previous tinding, on the ground 
that, having once determined the heirs of Tiebault, 
that decision was made final and conclusive! bv Sec- 
tion 1 of the Act of IhlO. The Gourt rejected this con¬ 
tention and, at page 209, said: i 
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“".riie words ‘liiial and ('Oiudusivo,' describing 
the power given lo the Secretary, must be taken 
as conferring, and not as limiting or destroy- 
ing, that anthointv. In other words, tliev must 
])(' treat(‘d as absolutelv (‘X(‘luding the right to 
r('vi(‘W in tlie courts, as liad liitherto been the 


case under the Act of 1887, the (question of fact 
as to who wei'e the heirs of an allottee, thereby 
causing- that (luestion to become one within the 
linal and conclusive competency of the adminis¬ 
trative aiithoritv. As it is obvious that the 

* 

right to revi(‘W on prot)er charges of newly- 
discoveiH'd evidence or fi'aud a i)revious ad- 
ministi’ative order while the property to which 
it related was und(‘r administrative control was 


of tlu* verv esstnice of administ i‘at ive authority 

• » 

(Michigan i^and Luinbcu' Co. r. Kust, 168 
r. S., bSP: 4*d L. rid., bhl ; 18 Sup. Ct. Kep., 
-08), it must follow that the construction up¬ 
held would not only d(*])rive the Secretary of 
the hnal and conclusive authority which the 
statute in its context contemplated he should 
have, but would iiuhn^l render the administra¬ 


tive ])ower confen-ed wholly inade(]uate for the 
purpose intended by the statute. And it must 
be further apparent that the inadecpiacy of au¬ 
thority which the })ro})osition, if accepted, would 
bring td)OUt, could not be sup])lied, since it 
would come to pass that, although the property 
was vet in the c(uitrol of the I’nited States to 
carry out the trust, there would be an absence 
of all ])Owei*, both in tin; administrative and 
judicial ti'ibunals, to con‘c*ct an ord(*i* once ren- 
der(*d, however com])l(*te might be the ])roof of 
the fraud which had })rocur(*d it." 
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Counsel for appellants sul)mit that the reasoning of 

i 

the Court in Lane United States, supra, is 'equally 
applicable to the case at bar. It is further submitted 
that, under Section 2 of the Act of 1913, ^/^pra,;the ap¬ 
proval of the will and the death of the testator or tes¬ 
tatrix does not terminate the administrative control of 
the Secretai'v over the propei'ty; that section provides: 

Provided further, That the ai)proval of the 
will and the death of the testator shall not oper¬ 
ate to terminate the trust or restrictive i})eriod, 
but the Secretary of the Interior may, in his 
discretion, cause the lands to be sold and the 
monev derived therefrom, or so much thereof 
as mav be necessarv, used for the beiietit of the 
heir or heirs entitled thereto, remove itlu^ re¬ 
strictions, or cause j)atent in fee to be issued to 
the devisee or devisees, and pay the mdneys to 
the legatee or legatees, either in whole or in 
})art, from time to time, as he may dckmi ad¬ 
visable, or use it for their benefit." 


It is settled law that, where property is under the 
control of the Secretarv in an administrative sense, 
courts cannot interfere with the ])erformancO of the 
administrative duties devolving iq)on the Secretary. 
Lane r. United States, 241 U. S., 201, at 207-8; iBlanset 
V. Cardin, 25() U. S., 319, at 326. As long as tlie ])rop- 
erty remains under the administrative control of the 
Secretary, he possesses the undoul)ted right to| correct 
mistakes and to protect the lawful heirs against fraud. 





Ill) 


Assignments of Error 2 and 3. 

Tlioso two assigniiuMits rolato to the power of the 
S(‘(‘r(‘tary to (let(‘rniiiK‘ wla'ther the a])proval of the 
will wa.s inistak(‘iily u'iviMi without eompliaiiee witli the 
rnh's and r(*ynlations a])])roved by the Seeretary June 
Ih, and issn(*d iindin* express authority contained 

in tile Aet of Juin‘ *2o, IhlO, as amended by the Act of 
Fel)rnary 14, Ibid, supra, governing the “determina¬ 
tion of heii's and ap])roval of wills" and in disregard 
of the rights of ajipcblants thereunder, and the ap- 
])roval aflixt'd to tlu‘ will immediately upon the signing 
of the decision holding the will for approval without 
awaiting the expiration of the time fixed by the rules 
of ])ractic(‘ in which a motion or ])etition ('onld Ix' filed 
foi’ i-c('oiisi(k*ration, and in disregai'd of lh(‘ rights of 
api>(*llants th(‘r«‘Undei'. 

The rules and ivgnlations issued by the Secretary 
we]-(‘ administrative of said acts and partook of their 
l(*gal force, I>lans(*t r. ('ardin, ‘Job \\ S., 319, at d*J(). 
Th(*y minut(‘ly S(*t out the ])rocedur(‘ rcxpiired to be 
followed by the examiner in the ])reparation of the 
rec()i-d in ex’ery cas(‘ involving the det(*rmination of 
heirs or a])proval of wills (Ii(*c., 24, 2f), 27). Uiion the 
I'ecoi'd, when made in conformity with the regulations, 
th(‘ S(‘cretarv\s administrative action is taken. Kea- 
sonable conpiliance with the regulations, tluu’efore, 
was (.‘SsiMitial to a \’alid apiii'oval and was jurisdic¬ 
tional. If th(*i'e was no compliance with tin* r(‘gula- 
tions, as in the cas(‘ at bar, tin* action of tlu? Secretary, 
bas(Ml n])on tin* mistakmi assumption that the I'egula- 
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tions had been complied with, was a nullity. The Sec¬ 
retary alone is invested with exclusive power to deter¬ 
mine whether the reg'ulations had been complied with. 
Ilis decision is final, conclusive and unreviewable by 
the courts or any other tribunal, Aloon v. Tail, 270 
U. S., 243, at 244, and cases therein cited. It must be 
apparent, as stated in Lane v. United States, supra, 
that the inadcHpiacy of authority, which appellee in¬ 
sists upon, if accepted, would bring* about, could not be 
supplied, since it would come to pass that, although 
tlie property was yet in the control of the United 
States to carry out the trust, there would be an absence 
of all ])ower, l)oth in the administrative and judicial 
tribunals, to correct an order once rendered, however 
complete might be the proof of the fraud which had 
j)rocured it, and the total disregard of the procedure 
required by the regulations in obtaining the order. 

Assignments of Error 1 and 5. 

It is undeniable that the property in suit is under the 
administrative control of the Secretarv of tlie Inferior. 
Ilis discretionary ])ower over the property is expressly 
continued, after the approval of a will, by Section 2 of 
the Act of 11)13, supra. It is settled law that where 
pi'operty is under the control of the Secretary In an 
administrative sense, courts cannot interfere with the 
performance of the administrative duties devolving 
upon the Secretary, Lane r. United States, 241 U. S., 
201, at 207-8; Blanset r. Uardin, 256 S., 319, at 326. 

It was clear error for the court below to have enter¬ 
tained jurisdiction of appellee's suit and to have en- 
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toml aiiv (locroe otlier than one dismissing tlie ])ill for 
want of jui-isdiclion. 


Conclusion. 


Tlio maxim tliat “he who comes into equity must 
come with clean hands" is applicable to ap])ellee. The 
fecoi'd before the Conil discloses a })ri)}ia facie case of 
a will haviiiii- been procured by appellee by fraud, of 
an a])])roval irreii-tilarly obtained in disrei’urd of the 
established rules of ])rocedure. Appellee invoked the 
aid of a coui't of equity to })revent an inquiry into her 
fraudulent ])rocurement of the will and its irregular 
a])])roval, in disregard of the regulations, by the only 
authority authorized by law to make the iiKpiiry—the 
S(*c]-etary of the Interior. The power of courts of 
e(piity is freipieiitly exercised to promote justice, but 
never to consummate fraud. 

For the above I'easons it is respectfully submitted 
that the decree a])pealed from should be reversed and 
the cause I'emanded, with instructions to dismiss the 
bill. 


l\es])ectfully submitted, 

WFI^>STER IFVLLIXGFK, 

L. F. (’OKFY, 

Attorneys for Appellants. 
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EXHIBIT. 

Department of the Interior, Office oF' 

Indian Affairs. 

Washington, Apr. 9,1927. 

I, E. B. Meritt, Assistant Commissioner of;Indian 
Affairs, do hereby certify that the paper hereto at¬ 
tached is a true copy of the original as the same ap¬ 
pears on file in this office. I 

j 

In testimony whereof, I have hereunto subscribed 
my name and caused the seal of this office to be; affixed 
on the day and vear first above written. i 

[seal.] ‘ (Signed) E. B. MERITT| 

Assistant Coynmissioner. 

May 22,1916. 

Mr. De Hart: 

i 

I 

This is the case in which Assistant Secretary Swee- 
nev directed a rehearing as to the will. 

The Act of February 14,1913, provides, among other 
things: 

“Where a will has been approved and it is 
subsequently discovered that there has been 
fraud in connection with the execution or pro¬ 
curement of the will, the Secretary is author¬ 
ized within one vear after the death of the tes- 

* 

tator to cancel the approval of the will, and the 
property of the testator shall thereupon de¬ 
scend or be distributed in accordance with the 
laws of the State in which the property is lo¬ 
cated (37 Stats. L., 678).’’ i 
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Luke White's will was executed March 13, 1912, and 
he died A])ril 17, 1912. It mi.eht he well to call Assist¬ 
ant Secretary Sw(‘eiiey's attention to this ])rovision of 
law. 


This ! section refers to a will approved before the 
death of testator. Otherwise, a will a])proved one year 
or more after death of testator could not he set aside 
for fraud. 

(Signed) SWEENEY. 


Approved April 12, 1916. 


SWEENEY. 


(7261) 
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IN THE 


Court of Ilppeals;»|^ijEitrtct of Cokmfita 


No. 4579 


Joseph Nimkod and Adam Hero, Appellants, 

vs. ! 

Julia Jandron, Appellee. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

Sarah Tatebdoka, or Sarah Malewind, of the Yank¬ 
ton Sioux Tribe died May 9,1923, unmarried and with¬ 
out issue. The statute (Act of June 25, 1910^ 36 Stat. 
855 as amended by the Act of February 14,; 1913, 37 
Stat. 678) confers upon such an Indian the right to 
dispose of such property as is here involved by will, 
in accordance with regulations to be prescribed by the 
Secretary of the Interior, with these provisos: 

‘‘Provided however, That no will so executed 
shall be valid or have any force until it shall have 
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been approved by the Secretary of the Interior: 
Provided further, That the Secretary of the In¬ 
terior may approve or disapprove the will either 
before or after the death of the testator, and in 
cases where a will has been approved and it is 
subsequently discovered that there has been fraud 
in connection with the execution or procurement 
of the will, the Secretary of the Interior is hereby 
authorized within one year after the death of the 
testator to cancel the approval of the will, and the 
property of the testator shall thereupon descend 
or be distributed in accordance with the laws of 
the State wherein the property is located . . 

Decedent left a will bearing date of April 16, 1923, 
(R. 6, 8,) under the terms of which the bulk of her 
estate was devised and bequeathed to Julia Jandron, 
appellee herein. The regulations (sections 32, 35, 36) 
made pursuant to the statute make ample provision for 
inquiry and hearings in respect of mental competency, 
circumstances attending the execution of the will, in¬ 
fluences which induced its execution, and the names of 
those entitled to share in the estate under the State 
law of descent and so on. The required hearings here 
had in this instance (R. 8, 9, 24). The hearings began 
in April, 1924, and took place from time to time until 
concluded on November 8, 1924. Appelle otfered the 
will and appellants, Nimrod and Hero, first cousins 
of decedent and, in the absence of a valid will, entitled 
as nearest of kin under the South Dakota laws of suc¬ 
cession in force at the time of the decedent’s death to 
the entire estate in equal shares, contested its ap¬ 
proval. Both sides were represented by counsel and 
adduced their evidence for and against the approval 
of the will. Appellants asked for the disapproval of 
the instrument upon the ground of fraud and undue 
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influence and submitted a lengthy brief. At ;the close 
of the hearings the examiner reported the proceedings 
to the Department with his recommendation! that the 
will be disapproved. The Commissioner of Indian 
Affairs, after consideration, duly transmitted the pro¬ 
ceedings, report, and recommendation to the Secretary 
of the Interior with a carefully prepared review in 
which he expressed the opinion and recommended that 
the will should be approved (R. 7-12). On December 
18, 1925, the Secretary of the Interior with these pro¬ 
ceedings before him approved the will (R. 13). 

Subsequent to the approval of the will appellants 
herein filed a petition or motion with the Department 
of Interior requesting that said approval be cancelled 
(R. 4). Notwithstanding the objections made by ap¬ 
pellee on the ground that the Secretary of the Interior 
was without authority or jurisdiction to cancel the ap¬ 
proval of said will inasmuch as a period of more than 
a year had elapsed after the death of the testator, the 
Department proceeded to a consideration of said peti¬ 
tion as shown by letter addressed to appellee’s counsel 
dated August 25, 1926 (R. 13, 14). Thereupon appel¬ 
lee began suit for an injunction against the Secretary 
of the Interior and the Commissioner of Indian Affairs 
in the court below. 

i 

Proceedings in the Court Below. ' 

I 

At the hearing in the court below on September 7, 
1926, on the rule to show cause it w’as agreed by coun¬ 
sel for plaintiff and counsel for defendants, the Secre¬ 
tary of the Interior and the Commissioner of Indian 
Affairs, that the defendants’ answer to said rule was 
to be considered and taken as and for the answer not 
only to the rule but also as a full answer, as in fact it 


I 


1 
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was, to the bill of complaint. The cause was argued 
and submitted with this understanding (R. 17-19). 

Counsel if or appellants herein appeared at said hear¬ 
ing and asked leave of the court to be heard in oral 
argument as amicus curiae which request was granted 
without objection by counsel for the parties. Counsel 
for appellants submitted an exhaustive argument 
against the granting of the injunction prayed for in 
the appellee’s bill of complaint. He was present at 
the time, heard and was fully cognizant of the under¬ 
standing of counsel for the parties then of record 
that said hearing was not alone upon the answer to 
the rule but was also a hearing upon bill and answer. 
It is a fair inference that the learned counsel was so 
confident of his ability to defeat appellee’s action that 
he did not consider it necessary or expedient to seek 
leave of the court to intervene in behalf of his clients; 
it was not until after the court below had advised 
counsel for appellee that the injunction would be 
granted and in fact had actually signed the decree of 
injunction that counsel for appellants sought leave to 
intervene. The court below thereupon withdrew the 
decree of injunction that had been signed and after a 
hearing upon appellants’ motion and over appellee’s 
objections, granted leave on December 14, 1926, to 
appellants to intervene and to file a joint answer to 
appellee’s bill of complaint (R. 20). On the following 
day December 15, 1926, the court signed a permanent 
decree enjoining and restraining the Secretary of the 
Interior and the Commissioner of Indian Affairs in 
the manner prayed for in the appellee’s Bill of Com¬ 
plaint (R. 31). Thereafter appellants brought tliis 
appeal. 
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I. 

Intervention Should Have Been Denied by the Court 
Below, and This Appeal Should be Dismissed. 

1. The Proper Procedure was not Followed by 
Appellants, 

The proper procedure in intervening in equity causes 
is by petition, which may be filed only by leave of the 
Court. Such a petition in intervention must affirma¬ 
tively show the interest of the intervener, aiid the ne¬ 
cessity of protection. Atlantic Refining Co, vs. Port 
Lobus Petroleum Co., 280 Fed. 935; Rhinehart vs. Vic¬ 
tor Talking Machine Co., 261 Fed. 646. i 

In the case at bar appellants filed a simple motion 
for leave to intervene (Record, p .19), wffiich set up 
absolutely no interest or claim of interest, or facts es¬ 
tablishing their right to intervene. This motion was 
filed on October 20, 1926, and after oral hearing had 
thereon on October 26, 1926, in wffiich the objections 
herein set forth were urged upon the Court belovr, the 
Court entered an order dated December 14,1926, grant¬ 
ing appellants leave to intervene and to file their joint 
answer to appellee’s bill of complaint (Record, p. 20). 

2. The joint answer of appellants is in contraven¬ 
tion of Equity Rule No, 37. 

Equity Rule No. 37, which is identical with Equity 
Rule No. 13 of the Supreme Court of this jurisdiction, 
provides— 

a* * * claiming an interest in the litiga¬ 

tion may at any time be permitted to assert his 
right by intervention, but the intervention shall 
be in subordination to, and in recognition of the 
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propriety of the main proceeding,^^ (Italics sup¬ 
plied) 

It has been uniformly held by the Federal Courts 
that this Rule— 

(1) Has the force of statute (Rhinehart vs. Victor 
Talking Machine Co., 261 Fed. 648); 

(2) That under it intervention shall be, as its terms 
expressly provide, ‘‘in subordination to, and in recog¬ 
nition of, the main proceeding’’ (In re Veach, 4 Fed. 
(2d) 334; Schell vs. Leander Clark College, 10 Fed. 
(2d) 547;) and 

(3) That an intervention for the purpose of attack¬ 
ing the jurisdiction of the Court in the main suit will 
not be permitted. (Mueller vs. Adler, et al., C. C. A., 
292 Fed. 138; King vs. Barr, et al., C. C. A., 262 Fed. 
56; First Trust Co. vs. Ill. Cent. R. R., etc., C. C. A., 252 
Fed. 965; Adler vs. Seaman, et al., C. C. A., 266 Fed. 
828; Union Trust Co. vs. Jones, 16 Fed. (2d) 239.) 

In their' joint answer appellants deny or challenge 
the jurisdiction of the Court (Record, 29-30). And in 
their assignment of errors (Record, 33-34) the jurisdic¬ 
tion of the Court is also attacked. See also appellant’s 
brief, pp. 8-9. Indeed, an examination of the record as 
an entirety discloses beyond question that the alleged 
lack of jurisdiction of the Court constitutes the foun¬ 
dation upon which appellants have rested their case. 
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II 

By the Specific Terms of the Statute the Authority of 
the Secretary of the Interior to Cancel’ his Ap¬ 
proval of a Will for Fraud Discovered After Ap¬ 
proval is Limited to and Must Be Executed Within 
One Year After Testator’s Death: Thereafter the 
Approval Can Not be Attacked for Fraud in the 
Execution or Procurement of the Will, | the Ap¬ 
proval is Final and Conclusive, and the Secretary 
of the Interior is Functus Officio. 

! 

Appellants do not, of course, charge the Interior De¬ 
partment with fraud in the act of approval itself. In¬ 
deed, in their answer they aver fraud and duress in 
procurement of the will only in general terms (par. 2, 
E. 21), which is insufficient. Such facts as appear in 
their answer, upon which an allegation of fraud might 
be predicated, appear not by way of direct averment 
in the answer but only by way of a recital of the 
grounds of the motion addressed to the Interior De¬ 
partment (E. 29). The matters set out as grounds of 
the motion for cancellation of approval by the Inter- 
ior Department, as well as in their answer, were pre¬ 
sented and argued before the Examiner, were before 
the Commissioner and duly considered by him (E. 7-12) 
and were before, considered, and disposed of by, the 
Secretary of the Interior when he approved:the will 
(E. 13). The hearing before the Examiner as shown 
by appellant’s answer was full and complete.; Appel¬ 
lee closed her case; appellants had put in their case 
and—according to their answer—advised by the Exam¬ 
iner that he ‘‘was thoroughly convinced of the inval¬ 
idity of the vdll” they chose to rest their case on the 
record as then made. Appellants found no fault with 
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the hearings as long as convinced that the Examiner 
would decide their way; their chagrin is due to the 
fact that the Department's view of the evidence was 
the other way. And the Department, not the Exam¬ 
iner, decides. Appellants’ motion before the Interior 
Department was in effect nothing but an effort to re¬ 
try the matter already considered by the Secretary and 
concluded by his approval. 

Whatever the facts of fraud touching the procure¬ 
ment of this ivill were or might have been, whatever 
they were as proved or might have been proved, the 
statute seals them hi sileyice and forbids all considera¬ 
tion of them. 

Testatrix died May 9, 1923; the Secretary approved 
her will December 18, 1925. There was no fraud dis¬ 
covered subsequent to approval, and even if there had 
been, nothing could have been done about it after May 
9, 1924—one year after testatrix’s death. The Act of 
June 25, 1910 (36 Stat. 855) as amended by the Act of 
February 14, 1913 (37 Stat. 678) furnishes the entire 
law of this case. It is as follows: 

^‘That any persons of the age of twenty-one 
years having any right, title, or interest in any al¬ 
lotment held under trust or other patent containing 
restrictions on alienation or individual Indian 
moneys or other property held in trust by the 
United States shall have the right prior to the ex¬ 
piration of the trust or restrictive period, and be¬ 
fore the issuance of a fee simple patent or the re¬ 
moval of restrictions, to dispose of such property 
by will, in accordance with regulations to be pre¬ 
scribed by the Secretary of the Interior: Provided, 
however j That no will so executed shall be valid 
or have any force or effect unless and until it shall 
have been approved by the Secretary of the In- 
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terior: Provided further, That the Secretary of 
the Interior may approve or disapprove the will 
either before or after the death of the testator, and 
in case where a will has been approved and it is 
subsequently discovered that there has been fraud 
in connection with the execution or procurement 
of the will the Secretary of the Interior is hereby 
authorized vnthin one year after the death of the 
testator to cancel the approval of the will| and the 
property of the testator shall thereupon descend 
or be distributed in accordance with the laws of 
the State wherein the property is located: * * * 
(Italics ours) i 

j 

This language is so plain it leaves no room jfor con¬ 
struction. The cases cited by appellants have no ap¬ 
plication. No case could support appellants! conten¬ 
tion without destroying the statute and assuming the 
functions of Congress; none will be found. As to the 
contention that the DepartinenCs construction sup¬ 
ports appellants^ view, the contrary is true. If the 
Department held as appellants say it did in the Luke 
White case, it was but an anomaly. The Department 
in its answer virtually denied that such was'its con¬ 
struction (R. 16), and acquiesces in the decision of the 
court below, prosecuting no appeal. 

I 

CONCLUSION. 

! 

This case presents for the determination! of this 
Court but one question, namely: Has the Secretary 
of the Interior authority to revoke or cancel his ap¬ 
proval of a will, made pursuant to the provisions of 
Section 2 of the Act of February 14, 1913, supra, after 
the expiration of one year from the date of the death 
of the testator? We submit that he has not;and the 
court below so ruled. 
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Analysis of the statute shows— 

1. There is but one ground on which the approval 
of a will once made may be cancelled: fraud in the pro¬ 
curement or execution discovered after the approval. 

2. Even in the event such fraud is discovered after 
approval the Secretary's authority to cancel his ap¬ 
proval must be exercised within one year after testa¬ 
tor's death. 

3. It follows that the approval, the subsequent dis¬ 
covery of fraud, and the further subsequent corrective 
action of the Secretary, must all occur within one vear 
after testator’s death. 

The record discloses no sufficient averment or evi¬ 
dence of fraud. The commissioner of Indian Affairs 
and the Secretary of the Interior found none; the one 
recommended approval of the will, and the other ap¬ 
proved it, as a valid will. Thereafter, however much 
fraud appellants might contend existed or however 
much they might if permitted be able to prove, all con¬ 
sideration of the subject by the Secretary of the Inter¬ 
ior is foreclosed. The court below so held, and en¬ 
joined the Secretary of the Interior and the Commis¬ 
sioner of Indian Affairs from cancelling or revoking 
testatrix's will. We ask the court to dismiss this ap¬ 
peal or affirm the decree below. 

i Respectfully submitted: 

Samuel T. Axsell, 

George M. Wilmeth. 



